
 
  

In this week’s Washington Update: 
 

1. EPA’s Science Advisors Find Fault With EPA’s Use Of Science In Proposed 
SAFE, MATS, and Science Transparency Rules; Public Input Teleconference 
Scheduled In Federal Register 

2. Court Lifts Abeyance and Sets Briefing Schedule for Case Seeking Review of 
EPA Regulatory Requirements for Heavy-Duty Trailers 

3. EPA Extends Start Date for Updated PAMS Network 
4. Court Expedites Schedule for Legal Challenge of EPA’s Denial of New York’s 

Section 126 Petition 
5. EPA Finalizes “Minor Amendments” to NESHAPs for Surface Coatings of Metal 

Cans and Metal Coil 
6. Motions to Hold in Abeyance and to Expedite, and Statements of Issues, Filed in 

SAFE Vehicles Rule Part One Litigation 
7. Study Concludes Human-Caused Climate Effects Are Detectable In Daily 

Weather 
 

This Week in Review 
 

(1) EPA’s Science Advisors Find Fault With EPA’s Use Of Science In Proposed 
SAFE, MATS, and Science Transparency Rules; Public Input Teleconference 
Scheduled In Federal Register (December 31, 2019) – The EPA’s Science 
Advisory Board (SAB) posted four reports evaluating the scientific validity of four 
proposed EPA rules, and has scheduled a teleconference seeking public input as 
part of a multiday meeting scheduled in January 2020.  The SAB’s four draft reports 
include consideration of National Emission Standards for Hazardous Air Pollutants: 
Coal- and Oil-Fired Electric Utility Steam Generating Units—Reconsideration of 
Supplemental Finding and Residual Risk and Technology Review (MATS); The 
Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021– 2026 
Passenger Cars and Light Trucks; the proposed rule on Strengthening 
Transparency in Regulatory Science; and the Revised Definition of ‘‘Waters of the 
United States” (WOTUS). The four draft reports were written by working groups 
made up of members of the larger 44-person SAB, which will discuss the draft 
reports and potentially offer revisions before they are finalized and sent to EPA 
Administrator Andrew Wheeler.  Each of the reports flagged “significant 
weaknesses” and raised concerns that the proposed EPA actions ignore important 
scientific considerations meant to protect public health and the environment.  In its 
MATS review, the draft SAB report flagged health effects discrepancies and 
identified areas where previous SAB recommendations were not taken into 
consideration; in addition it notes that the cost benefit consideration excludes newer 
studies showing benefits from avoiding emissions of mercury, particulates and other 
pollutants.  In reviewing the SAFE Rule, the draft SAB document found “significant 
weaknesses that should be addressed” with the underlying analysis that 
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emphasized the traffic fatality benefits of fleet turnover for newer vehicles. “Together 
with other smaller problems and inconsistencies, the issues are of sufficient 
magnitude that the estimated net benefits of the proposed revision may be 
substantially overstated,” the draft report said. While it stopped short of calling for a 
return to the 2015 light duty vehicle fleet standard, it says that the previous standard 
“might provide a better outcome for society than the proposed revision" and 
identifies potential compromise regulatory actions like the agreement reached 
between California and four automakers over the standards in 2019.  In a third report 
the SAB was also critical of the Science Transparency proposal, lauding the overall 
goal but noting “that key considerations that should inform the Proposed Rule have 
been omitted from the proposal or presented without analysis, and certain key terms 
and implementation issues have not been adequately defined or described.” The 
SAB draft report also flagged its “concerns about the scientific and technical 
challenges and feasibility of implementing some requirements of the Proposed 
Rule.” In particular, SAB noted concerns with giving the administrator the power to 
issue case-by-case exceptions to the requirement that all underlying data be made 
publicly available; and said that the requirement to disclose all raw data is vague 
and would categorically exclude key studies.  The SAB also published a notice in 
the Federal Register announcing a multiday teleconference meeting to consider the 
reports and conduct its business on January 17, January 21, January 22, and 
January 24, 2020.  There will be an opportunity for public input orally and in writing 
as part of this meeting on January 17, 2020.  For further information:  
https://www.govinfo.gov/content/pkg/FR-2019-12-31/pdf/2019-28012.pdf and 
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/D8A22FA3A1E8831285
2584E100548165/$File/MATS+SAB+Draft+Review_10_16_19_.pdf and 
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/3BD8A1AEA494322385
2584E1005463DE/$File/SAFE+SAB+Draft+Review_10_16_19_.pdf and 
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/8A4DABC3B78F410685
2584E100541A03/$File/Science+and+Transparency+Draft+Review_10_16_19_.p
df 

 
(2) Court Lifts Abeyance and Sets Briefing Schedule for Case Seeking Review 
of EPA Regulatory Requirements for Heavy-Duty Trailers (December 26, 2019) 
– The U.S. Court of Appeals for the District of Columbia Circuit issued an order in 
response to a December 3, 2019 motion (see related article in the November 30-
December 6, 2019 Washington Update) filed by the Truck Trailer Manufacturers 
Association (TTMA) requesting that the court lift abeyance and set a briefing 
schedule for the December 2016 case TTMA brought against EPA and the National 
Highway Traffic Safety Administration over a joint rule promulgated in October 2016 
(the so-called “Phase 2 Rule” setting greenhouse gas and fuel efficiency standards 
for heavy-duty trucks) which, for the first time, makes heavy-duty truck emission 
standards and fuel economy standards applicable to trailers.  Under the order, 
briefing will take place between February 10 and June 2, 2020.  The court has 
directed the Clerk to schedule oral argument “on the first appropriate date following 
completion of the briefing.”  For further information: 
http://4cleanair.org/sites/default/files/Documents/Litigation-Trailers-Court_Order-
Lift_Abeyance_Estab_Sche-122719.pdf  

https://www.govinfo.gov/content/pkg/FR-2019-12-31/pdf/2019-28012.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/D8A22FA3A1E88312852584E100548165/$File/MATS+SAB+Draft+Review_10_16_19_.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/D8A22FA3A1E88312852584E100548165/$File/MATS+SAB+Draft+Review_10_16_19_.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/3BD8A1AEA4943223852584E1005463DE/$File/SAFE+SAB+Draft+Review_10_16_19_.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/3BD8A1AEA4943223852584E1005463DE/$File/SAFE+SAB+Draft+Review_10_16_19_.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/8A4DABC3B78F4106852584E100541A03/$File/Science+and+Transparency+Draft+Review_10_16_19_.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/8A4DABC3B78F4106852584E100541A03/$File/Science+and+Transparency+Draft+Review_10_16_19_.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/WebBOARD/8A4DABC3B78F4106852584E100541A03/$File/Science+and+Transparency+Draft+Review_10_16_19_.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation-Trailers-Court_Order-Lift_Abeyance_Estab_Sche-122719.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation-Trailers-Court_Order-Lift_Abeyance_Estab_Sche-122719.pdf
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(3) EPA Extends Start Date for Updated PAMS Network (December 20, 2019) – 
EPA announced a final rule extending the start date for implementation of the 
redesigned Photochemical Assessment Monitoring Stations (PAMS) network from 
June 1, 2019 to June 1, 2021.  The agency proposed this extension on May 31, 
2019 because many states had not yet received the equipment and training needed 
to implement the new requirements.  The two-year extension applies for all agencies 
across the country (rather than some subset of agencies identified in various 
proposed alternative options EPA presented in its proposal).  In July 1, 2019 
comments on EPA’s proposal NACAA supported the two-year blanket extension, 
noting that agencies may choose to start PAMS measurements earlier if they so 
choose.  For further information: https://www.epa.gov/amtic/final-extension-start-
date-revised-photochemical-assessment-monitoring-stations 

  
(4) Court Expedites Schedule for Legal Challenge of EPA’s Denial of New 
York’s Section 126 Petition (December 20, 2019) – The U.S. Court of Appeals for 
the District of Columbia Circuit issued an order expediting briefing in litigation 
seeking review of EPA’s denial of New York’s petition, filed under Clean Air Act 
Section 177, which sought EPA action to compel emission reductions from upwind 
sources that contribute to ozone pollution in New York.  The petitioners in the 
litigation – New York, New Jersey and the City of New York – moved to expedite 
the case on November 26, 2019 (see related article in November 23-29, 2019 
Washington Update).  Under the court’s order responding to the motion to expedite, 
briefing will take place between January 14 and March 26, 2020.  Further, the court 
directs the Clerk to schedule oral argument “on the first appropriate date following 
completion of the briefing.”  For further information: 
http://4cleanair.org/sites/default/files/Documents/Litigation-
Court_Order__Schedule_to_Expedite_NY_126_Case-122019.pdf 
  
(5) EPA Finalizes “Minor Amendments” to NESHAPs for Surface Coatings of 
Metal Cans and Metal Coil (December 20, 2019) – EPA announced final Risk and 
Technology Review (RTR) standards for the Surface Coating of Metal Cans and the 
Surface Coating of Metal Coil source categories.  In these two actions, EPA 
determines that the risks that remain after implementation of the Maximum 
Achievable Control Technology Standards are acceptable.  The agency has not 
identified any developments in processes, practices or control technologies that 
would further reduce emissions of hazardous air pollutants from either source 
category and, therefore, is not finalizing any significant changes to the original 
National Emission Standards for Hazardous Air Pollutants (NESHAP).  However, 
the agency has finalized “minor amendments” to the existing NESHAPs related to 
provisions for emissions during periods of startup, shutdown and malfunction, 
periodic testing of control devices and electronic reporting, and to clarify certain rule 
provisions.  For further information: https://www.epa.gov/stationary-sources-air-
pollution/surface-coating-metal-cans-national-emission-standards-hazardous and 
https://www.epa.gov/stationary-sources-air-pollution/surface-coating-metal-coil-
national-emission-standards-hazardous 

https://www.epa.gov/amtic/final-extension-start-date-revised-photochemical-assessment-monitoring-stations
https://www.epa.gov/amtic/final-extension-start-date-revised-photochemical-assessment-monitoring-stations
http://4cleanair.org/sites/default/files/Documents/Litigation-Court_Order__Schedule_to_Expedite_NY_126_Case-122019.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation-Court_Order__Schedule_to_Expedite_NY_126_Case-122019.pdf
https://www.epa.gov/stationary-sources-air-pollution/surface-coating-metal-cans-national-emission-standards-hazardous
https://www.epa.gov/stationary-sources-air-pollution/surface-coating-metal-cans-national-emission-standards-hazardous
https://www.epa.gov/stationary-sources-air-pollution/surface-coating-metal-coil-national-emission-standards-hazardous
https://www.epa.gov/stationary-sources-air-pollution/surface-coating-metal-coil-national-emission-standards-hazardous
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(6) Motions to Hold in Abeyance and to Expedite, and Statements of Issues, 
Filed in SAFE Vehicles Rule Part One Litigation (December 18-27, 2019) – 
Various parties to litigation in which EPA’s and the National Highway Traffic Safety 
Administration’s (NHTSA) “Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule 
Part One: One National Program” is challenged filed motions in the U.S. Court of 
Appeals for the District of Columbia Circuit.  In the SAFE Vehicles Rule Part One, 
NHTSA and EPA, in separate actions, preempt and revoke, respectively, waivers of 
federal preemption previously granted to California under Section 209(b) of the 
Clean Air Act (CAA) to enforce the state’s light-duty vehicle greenhouse gas 
emission standards and Zero Emission Vehicle standards.  Notably, on December 
26, 2019, the coalition of state and municipal petitioners, led by the State of 
California, motioned to hold in abeyance the consolidated cases challenging EPA’s 
final action to revoke California’s waivers until 1) final action is taken on 
administrative petitions for reconsideration of the revocations currently pending 
before EPA and 2) a proceeding involving most of the same parties and overlapping 
legal issues pending in the U.S. District Court for the District of Columbia 
(challenging NHTSA’s final action to preempt California’s waivers) is resolved.  The 
state and municipal petitioners’ motion is in contrast to a December 18, 2019 motion 
by respondents EPA and NHTSA to expedite both components of the SAFE 
Vehicles Rule Part One with a briefing schedule beginning February 10, 2020 and 
ending April 6, 2020.  On December 27, 2019, the D.C. Circuit issued an order 
calling for responses to motions to expedite and motions to hold in abeyance by 
January 10, 2020 and replies by January 17, 2020.  Petitioners in the D.C. Circuit 
case also filed their non-binding statements of issues by the December 26, 2019 
deadline (petitioners who challenged NHTSA’s portion of the SAFE Vehicles Rule 
Part One in District Court, and filed protective motions in the D.C. Circuit, stated 
their issues on both components – EPA’s and NHTSA’s – of the final rule).  For 
further information: http://4cleanair.org/sites/default/files/Documents/Litigation1-
SAFE_Part_One-States_Motion_for_Abeyance-122619.pdf and 
http://4cleanair.org/sites/default/files/Documents/Litigation2-SAFE_Part_One-
DOJ_Motion_to_Expedite-121819.pdf and 
http://4cleanair.org/sites/default/files/Documents/Litigation3-SAFE_Part_One-
_Pub_Int_Motion_for_Abeyance-122619.pdf and 
http://4cleanair.org/sites/default/files/Documents/Litigation4-SAFE_Part_One-
Respondent_Intervenors_Motion_to_Expedite-122619.pdf and 
http://4cleanair.org/sites/default/files/Documents/Litigation5-SAFE_Part_One-
Court_Order_on_Motions-122719.pdf and 
http://4cleanair.org/sites/default/files/Documents/Litigation6-SAFE_Part_One-
State_Petitioner_Issues-122619.pdf and 
http://4cleanair.org/sites/default/files/Documents/Litigation7-SAFE_Part_One-
Local_Air_Districts_Issues-122619.pdf  and 
http://4cleanair.org/sites/default/files/Documents/Litigation8-SAFE_Part_One-
USC_Issues-122619.pdf and 
http://4cleanair.org/sites/default/files/Documents/Litigation9-SAFE_Part_One-
Sierra_Club_Issues-122619.pdf 
 

http://4cleanair.org/sites/default/files/Documents/Litigation1-SAFE_Part_One-States_Motion_for_Abeyance-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation1-SAFE_Part_One-States_Motion_for_Abeyance-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation2-SAFE_Part_One-DOJ_Motion_to_Expedite-121819.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation2-SAFE_Part_One-DOJ_Motion_to_Expedite-121819.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation3-SAFE_Part_One-_Pub_Int_Motion_for_Abeyance-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation3-SAFE_Part_One-_Pub_Int_Motion_for_Abeyance-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation4-SAFE_Part_One-Respondent_Intervenors_Motion_to_Expedite-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation4-SAFE_Part_One-Respondent_Intervenors_Motion_to_Expedite-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation5-SAFE_Part_One-Court_Order_on_Motions-122719.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation5-SAFE_Part_One-Court_Order_on_Motions-122719.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation6-SAFE_Part_One-State_Petitioner_Issues-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation6-SAFE_Part_One-State_Petitioner_Issues-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation7-SAFE_Part_One-Local_Air_Districts_Issues-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation7-SAFE_Part_One-Local_Air_Districts_Issues-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation8-SAFE_Part_One-USC_Issues-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation8-SAFE_Part_One-USC_Issues-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation9-SAFE_Part_One-Sierra_Club_Issues-122619.pdf
http://4cleanair.org/sites/default/files/Documents/Litigation9-SAFE_Part_One-Sierra_Club_Issues-122619.pdf
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(7) Study Concludes Human-Caused Climate Effects Are Detectable In Daily 
Weather (January 2, 2020) – A study in the journal Nature Climate Change has 
concluded that spatial patterns of global temperature and humidity that reflect the 
human contribution to climate change are distinguishable from, and larger than, 
natural variability. The study, conducted by four researchers in Switzerland and 
Norway, used machine learning techniques used on other attribution studies to 
determine the human-caused components related to global energy input 
imbalances.  They found that the “fingerprint of climate change is detected from any 
single day in the observed global record since early 2012, and since 1999 on the 
basis of a year of data.”  For further information: https://doi.org/10.1038/s41558-
019-0666-7   
 
 

The Week Ahead 
 

• Congress Reconvenes – January 6, 2020 
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After January 31, 2020: 
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