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(1) Researchers Link Increased Exposure to Particulate Matter to Increased 
Chance of Death from COVID-19 (April 5, 2020) – Researchers at the Harvard 
University T.H. Chan School of Public Health found that a small increase in long-
term exposure to fine particulate matter (PM2.5) leads to a large increase in the 
COVID-19 death rate.  In particular, the researchers found that an increase in 
PM2.5 of just 1 microgram per cubic meter (µ/m3) is associated with a 15-percent 
increase in the COVID-19 mortality rate – a magnitude of increase that is 20 
times that observed for PM2.5 and “all-cause” mortality.  To conduct their study, 
the researchers collected data through April 4, 2020 from 3,080 U.S. counties 
(covering 98 percent of the population), of which 2,395 had reported zero COVID-
19 deaths as of April 4, 2020.  Visual inspection, county by county, of the spatial 
variation of long-term average exposure to PM2.5 and COVID-19 death rates (per 
1 million population) “suggests that COVID-19 death rates are higher in the Mid-
Atlantic, upper Midwest, gulf coast, and west coast regions.  These spatial 
patterns in COVID-19 death rates generally mimic patterns in both population 
density and high PM2.5 exposure areas.”   Using Manhattan as an example, the 
researchers report that if the long-term PM2.5 levels had been 1 µ/m3 lower they 
expect there would have been 248 fewer deaths than the 1,095 that actually 
occurred in Manhattan through April 4, 2020.  “The scale of the COVID-19 public 
health emergency is an unmatched one in our lifetime,” the authors of the study 
write.  “It will have grave social and economic consequences.  The suddenness 
and global scope of this pandemic has raised urgent questions that require 
coordinated and credentialed information to slow its devastation.  A critically 
important public health objective is to identify key modifiable environmental 
factors, such as ambient air pollution, that could increase the severity of the 
health outcomes (e.g., ICU hospitalizations and death) among individuals with 
COVID-19…We hypothesize that because long-term exposure to PM2.5 adversely 
affects the respiratory and cardiovascular system, it can also exacerbate the 
severity of the COVID-19 infection symptoms and may increase the risk of death 
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in COVID-19 patients.”  For further information: 
https://projects.iq.harvard.edu/covid-pm/home 

 
(2) D.C. Circuit Reinstates Portion of HFC Replacement Rule (April 7, 2020) 
– Granting petitions for review filed by the Natural Resources Defense Council 
(NRDC) and a group of states, the U.S. Court of Appeals for the District of 
Columbia Circuit vacated a 2018 EPA action that suspended the listing of 
hydrofluorocarbons (HFCs) as unsafe substitutes for ozone-depleting 
substances.  EPA’s 2018 action was taken without adhering to notice-and-
comment procedures following the D.C. Circuit’s 2017 decision in Mexichem 
Fluor, Inc. v. EPA.  In that case, the court overturned part of a 2015 EPA rule that 
disallowed the use of HFCs as a substitute for ozone-depleting substances due 
to their high global-warming potential.  The court held that EPA could validly 
forbid current users of ozone-depleting substances from switching to HFCs, but 
that it lacked authority to force users that had already switched to HFCs to make 
a second switch to a different substitute.  On remand, EPA decided to suspend 
the 2015 rule in its entirety, meaning that even current users of ozone-depleting 
substances were permitted to shift to HFCs.  The present petitions for review 
followed.  In a 2-1 panel decision, the court vacated the 2018 action on grounds 
that EPA had impermissibly promulgated a legislative rule without abiding by 
notice-and-comment requirements and without invoking any exception to those 
obligations.  Judge Rao dissented, opining that the 2018 action was an 
“interpretive rule” not subject to notice-and-comment requirements.  The court’s 
vacatur of the 2018 action effectively restores the 2015 rule to the extent that it 
bars current users of ozone-depleting substances from switching to HFCs.  For 
further information: 
http://4cleanair.org/sites/default/files/Documents/NRDCvWheeler-DCCirOpinion-
04072020.pdf 
 
(3) EPA Sets MATS Subcategory for Existing Power Plants Firing Certain 
Coal Refuse (April 9, 2020) – EPA announced a final rule that establishes a new 
subcategory under the Mercury and Air Toxics Standards (MATS) for certain 
existing electric utility steam generating units firing eastern bituminous coal 
refuse.  The rule also sets new emission standards for the affected sources that 
allows higher acid gas hazardous air pollutant and sulfur dioxide emissions.  Coal 
refuse usually includes low-quality coal mixed with rock, clay and other material.  
The final rule was proposed on February 7, 2019.  According to EPA, the new 
subcategory and accompanying acid gas standards affect six existing power 
plants, which are small units in Pennsylvania and West Virginia.  All the affected 
sources have met the new standards without the need to install downstream acid 
gas controls.  For further information:  https://www.epa.gov/mats/final-
subcategory-certain-existing-electric-utility-steam-generating-units-fire-coal-
refuse 
 
(4) D.C. Circuit Dismisses Sierra Club Challenge to Significant Impact 
Levels Guidance (April 7, 2020) – The U.S. Court of Appeals for the District of 
Columbia Circuit dismissed for lack of jurisdiction a Sierra Club case challenging 

https://projects.iq.harvard.edu/covid-pm/home
http://4cleanair.org/sites/default/files/Documents/NRDCvWheeler-DCCirOpinion-04072020.pdf
http://4cleanair.org/sites/default/files/Documents/NRDCvWheeler-DCCirOpinion-04072020.pdf
https://www.epa.gov/mats/final-subcategory-certain-existing-electric-utility-steam-generating-units-fire-coal-refuse
https://www.epa.gov/mats/final-subcategory-certain-existing-electric-utility-steam-generating-units-fire-coal-refuse
https://www.epa.gov/mats/final-subcategory-certain-existing-electric-utility-steam-generating-units-fire-coal-refuse


3 

EPA’s “Guidance on Significant Impact Levels for Ozone and Fine Particles in the 
Prevention of Significant Deterioration [PSD] Program” (SILs Guidance), holding 
that the guidance is not “final agency action” subject to judicial review.  Published 
on April 17, 2018, the SILs Guidance sets recommended threshold emission 
levels below which a new or modified stationary source’s emissions can be 
presumed to not cause or contribute to a violation of the ozone or PM2.5 National 
Ambient Air Quality Standards (NAAQS) or PSD increments.  Sierra Club argued 
that the guidance creates an unlawful “exemption” from the PSD permitting 
program’s requirement for sources to demonstrate through modeling that they will 
not cause or contribute to any violation of the NAAQS or a PSD increment.  EPA 
countered that the court lacks jurisdiction over the SILs Guidance because the 
guidance does not meet the two-prong legal test for “final agency action” in that it 
1) did not mark the “consummation of the agency’s decisionmaking process” and 
2) is not an action “by which rights or obligations have been determined, or from 
which legal consequences will flow.”  The agency argued that the guidance is 
step one of a two-phase decisionmaking process, which may culminate in a 
rulemaking action based on information about permitting authorities’ experiences 
in implementing the guidance.  EPA emphasized that permitting authorities are 
not required to adopt or implement the SILs Guidance in any particular permitting 
decision and argued that it merely provides technical and legal advice.  The 
court’s three-judge panel agreed that the document is not “final agency action,” 
but “merely provides guidance” that permitting authorities may use on a case-by-
case basis.  It dismissed the case for lack of jurisdiction while expressing no 
opinion on the ripeness or the merits of Sierra Club’s challenge.  In a separate 
concurring opinion, Judge Wilkins opined that if EPA, in the course of an 
individual permitting decision, through an appeal to the Environmental Appeals 
Board or through another method, takes final agency action on the SILs 
Guidance in a nationally applicable manner, the D.C. Circuit is the appropriate 
venue to hear the case.  Judge Randolph stated tersely in a responding 
concurrence, “I see no reason to decide what we would decide if only the case 
before us were a different case.”  Sierra Club has long maintained that SILs are 
not authorized by the Clean Air Act.  In 2013, the group successfully persuaded 
the D.C. Circuit to vacate EPA’s 2010 PM2.5 SILs rule; the court declined at that 
time to decide on the scope of EPA’s authority to promulgate SILs.  For further 
information: 
http://www.4cleanair.org/sites/default/files/Documents/Sierra_Club_v_EPA-
DCCir_Opinion_4-7-20.pdf 
 
(5) EPA Publishes Proposed Amendments to Phosphoric Acid Air Toxics 
Regulation (April 7, 2020) – EPA published in the Federal Register (85 Fed. 
Reg. 19,412) proposed amendments to the National Emissions Standards for 
Hazardous Air Pollutants (NESHAP) for the Phosphoric Acid Manufacturing 
source category, which were announced on March 30, 2020.  The deadline for 
public comment is May 22, 2020.  The proposal is in response to an industry 
petition and would amend the Maximum Achievable Control Technology floor for 
mercury for existing calciners from 0.14 milligrams (mg) per dry standard cubic 
meter (dscm) at 3 percent oxygen to 0.23 mg/dscm at 3 percent oxygen.  For 
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further information:  https://www.govinfo.gov/content/pkg/FR-2020-04-
07/pdf/2020-06930.pdf and https://www.epa.gov/stationary-sources-air-
pollution/proposed-amemdment-national-emission-standards-hazardous-air   
  
(6) EPA Proposes Minor Changes to MATS Reporting; Comments Due May 
11 (April 10, 2020) – EPA published in the Federal Register (85 Fed. Reg. 
20,342) proposed minor amendments to the Mercury and Air Toxics Standards 
(MATS) rule that identify data elements that power plants must submit 
electronically using the Emissions Compliance and Monitoring Plan System 
(ECMPS) Client Tool.  The proposal would extend permission to submit certain 
reports in PDF form through December 31, 2023.  EPA reports that the action 
would change the format and mechanism for reporting but would not change the 
compliance information that is already required by the current rule.  The deadline 
for public comments on this proposal is May 11, 2020.  EPA will hold a public 
hearing if one is requested by April 15, 2020.  For further information: 
https://www.govinfo.gov/content/pkg/FR-2020-04-10/pdf/2020-07471.pdf and 
https://www.epa.gov/mats/mercury-and-air-toxics-standards-power-plants-
proposed-electronic-reporting-revisions 
 

The Week Ahead 

• Congress in Recess – Through April 17, 2020 
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