
 
  

In this week’s Washington Update: 
1. EPA Finalizes Revised “Ambient Air” Guidance 
2. EPA Seeks Input on Strategies for Reducing Ethylene Oxide Emissions from 

Commercial Sterilizers 
3. Proposal to Reform Environmental Appeals Board Permit Review Process 

Published in Federal Register 
4. EPA Publishes Finding that Seven States Failed to Submit Complete “Good 

Neighbor” Ozone SIPs 
5. EPA Publishes ANPRM Calling for Input on Listing PFAS Under TRI 
6. Inspector General Finds EPA’s Actions Related to Proposed Repeal of 

Regulatory Requirements for Gliders “Lacked Transparency and Deprived the 
Public of Required Information” 

7. Trailer Manufacturers Ask D.C. Circuit to Lift Abeyance and Set Briefing 
Schedule for Case to Review EPA Regulatory Requirements for Heavy-Duty 
Trailers 

8. Legal Activity Continues over Preemption of California’s Waivers for Light-
Duty Vehicle GHG and Zero Emission Vehicle Standards 

9. CASAC Continues Deliberations Over Ozone and PM NAAQS Review 
Documents 

10. Environmental Group Finds that States Have Reduced Environmental Funding 
and Staffing 

11. Environmental Economists Issue Report Critical of EPA’s MATS Economic 
Analysis 

12. Madrid Hosts COP25 
13. Study Finds Accuracy In Climate Models Going Back Decades 
14. Lehigh Cement Agrees to Spend Millions on Pollution Control Equipment 

Under Proposed Consent Decree 
15. Brouillette Sworn In As Secretary of Energy 
16. Passing of William Ruckelshaus, First Administrator of EPA 

 

This Week in Review 
 

(1) EPA Finalizes Revised “Ambient Air” Guidance (December 2, 2019) – EPA 
finalized a guidance document, Revised Policy on Exclusions from “Ambient Air.”  
The guidance, a draft of which was released in November 2018 for informal public 
comment, revises EPA’s longstanding policy on the way it applies the regulatory 
definition of “ambient air,” which is set forth in 40 C.F.R. § 50.1(e) as “that portion 
of the atmosphere, external to buildings, to which the general public has access.”  
Areas of land that are not covered by the definition of ambient air may be excluded 
from air quality analysis requirements in Prevention of Significant Deterioration 
(PSD) permitting.  EPA’s previous policy on ambient air, articulated in a 1980 letter 
by then-EPA Administrator Douglas Costle, provided that “the exemption from 
ambient air is available only for the atmosphere over land owned or controlled by 

WASHINGTON UPDATE 
 November 30 – December 6, 2019                                                 www.4cleanair.org 



2 

the source and to which public access is precluded by a fence or other physical 
barriers” (emphasis added).  Citing stakeholder concerns that this policy has been 
overly restrictive, and recognizing that there have been “advances in security 
technologies and greater experience in the diversity of ambient air scenarios since 
the 1980 letter,” EPA’s revised guidance eliminates the requirement for a “fence or 
other physical barriers” as the sole means of precluding public access.  In full, it 
reads, “the atmosphere over land owned or controlled by the stationary source 
may be excluded from ambient air where the source employs measures, which 
may include physical barriers, that are effective in precluding access to the land by 
the general public” (emphasis added).  The final guidance differs slightly from the 
draft, which used the phrase “deterring or precluding” public access.  
Determinations concerning the adequacy of measures taken to preclude public 
access are to be made by air agencies on a case-by-case basis after 
consideration of the relevant administrative record in each case.  Examples cited 
by EPA of measures that might be sufficient, depending on the circumstances, 
include “video surveillance, monitoring, clear signage and routine security patrols.”  
EPA further recognizes that “there will be future technologies such as drones and 
more advanced video surveillance capabilities, that will potentially be used to 
preclude public access.”  The revised ambient air policy is to be implemented by 
EPA Regional offices and by air agencies to which EPA has delegated its authority 
to issue PSD permits.  EPA is also making the policy available as “guidance for 
consideration” by air agencies with SIP-approved permitting programs.  It asserts 
that “state and local air agencies are not required to apply this policy and retain 
their existing discretion to require measures (including fences or other physical 
barriers) that they consider appropriate in each circumstance to establish that the 
general public des not have access to all or a portion of a source’s property.”  In 
addition to PSD permitting, “EPA intends, as appropriate, to apply the revised 
policy to other NAAQS-related assessments and characterizations of air quality.”   
For further information: https://www.epa.gov/nsr/ambient-air-guidance 
 
(2) EPA Seeks Input on Strategies for Reducing Ethylene Oxide Emissions 
from Commercial Sterilizers (December 5, 2019) – In anticipation of potential 
future revisions to the Ethylene Oxide Sterilizers National Emission Standards for 
Hazardous Air Pollutants (NESHAP), EPA issued an Advance Notice of Proposed 
Rulemaking (ANPRM) to solicit information from industry and the public on 
potential control measures for reducing ethylene oxide (EtO) emissions from 
commercial sterilization facilities.  This action follows the release of the National 
Air Toxics Assessment in 2018, which estimated that EtO emissions are a 
significant contributor to potential elevated cancer risks in several areas across the 
country.  These estimates were driven largely by EPA’s December 2016 updated 
Integrated Risk Information System value for EtO, which indicated that cancer 
risks from EtO were significantly higher than previously understood.  The ANPRM 
specifically requests input on the following topics: approaches to calculate fugitive 
emissions; capture and control of fugitive emissions; work practices for reducing 
fugitive emissions; control of chamber exhaust vent emissions and associated 
safety measures; new types of control devices and process equipment; 
improvements to control device efficiency; improvements to ethylene oxide 
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monitoring technologies; process differences between types of sterilization 
facilities; and accuracy of existing facility data.  In addition to the ANPRM, EPA is 
issuing a request for information to several commercial sterilization companies and 
soliciting nominations for representative of small entities potentially subject to a 
future rulemaking to advise a Small Business Advocacy Review Panel that would 
focus on the rule development.  For further information: 
https://www.epa.gov/stationary-sources-air-pollution/ethylene-oxide-emissions-
standards-sterilization-facilities-0 
 
(3) Proposal to Reform Environmental Appeals Board Permit Review 
Process Published in Federal Register (December 3, 2019) – EPA published in 
the Federal Register (84 Fed. Reg. 66,084) a proposed rule intended to 
“streamline and modernize” the agency’s review of permit disputes by curtailing 
the authority of the Environmental Appeals Board (EAB) in reviewing challenges to 
EPA-issued permits (and permits issued on behalf of EPA, including by states 
exercising delegated CAA permitting authority).  The proposal would require 
parties in a permit dispute to engage in a 30-day alternative dispute resolution 
(ADR) process as a precondition to judicial review by the EAB, after which the 
parties must unanimously agree to extend the ADR process or proceed with an 
EAB appeal.  If there is not unanimous agreement, the permit would become final 
and challengeable in federal court.  The proposal would also eliminate the EAB’s 
authority to review an exercise of discretion or an “important policy consideration” 
and clarify that the EAB’s scope of review is limited to findings of fact and 
conclusions of law that are “clearly erroneous.”  Additionally, the proposal would 
do the following: 1) eliminate the ability of interested persons to participate as 
amicus curiae in EAB appeals; 2) eliminate the EAB’s authority to review regional 
permit decisions on its own initiative absent a private party appeal; 3) establish a 
60-day deadline for the EAB to issue a final decision once an appeal has been 
fully briefed and argued; 4) limit the length of EAB opinions to make them only as 
long as needed to address the specific issues in the appeal; 4) limit the availability 
of filing extensions to one request per party, with a maximum extension of 30 
days; 5) set 12-year term limits for EAB judges (renewable by the EPA 
Administrator); and 6) establish a mechanism by which the EPA Administrator can 
issue a dispositive legal interpretation in any matter pending before the EAB.  EPA 
is also soliciting comment on whether the agency should create a process to 
identify which EAB decisions should be considered precedential.  Comments on 
the proposed rule are due by January 2, 2020.  For further information: 
https://www.govinfo.gov/content/pkg/FR-2019-12-03/pdf/2019-24940.pdf 
 
(4) EPA Publishes Finding that Seven States Failed to Submit Complete 
“Good Neighbor” Ozone SIPs (December 5, 2019) – EPA published in the 
Federal Register (84 Fed. Reg. 66,612) a final action finding that seven states have 
failed to submit complete interstate transport State Implementation Plans (SIPs) for 
the 2015 8-hour ozone National Ambient Air Quality Standards (NAAQS).  The 
findings came after Sierra Club filed suit in the U.S. District Court for the District of 
Columbia in September, alleging that EPA had not fulfilled its mandatory duty to 
make findings of failure to submit these SIPs with respect to 12 states. Separately, 
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the states of New Jersey and Connecticut filed suit alleging EPA made the same 
failure for two of the 12 states named in Sierra Club’s complaint.  Now, having 
completed its review, EPA finds that five states failed to make any SIP submittals 
addressing interstate transport for the 2015 ozone NAAQS: Maine, New Mexico, 
Pennsylvania, Rhode Island and Virginia.  Additionally, EPA’s evaluation of the SIP 
submittals of South Dakota and Utah found them to be inadequate.  These “findings 
of failure to submit” trigger a two-year deadline for EPA to promulgate Federal 
Implementation Plans (FIPs) for the seven states, unless a state submits and EPA 
approves a SIP before EPA promulgates the FIP.  EPA found that for all other 
states, the SIP submittals are complete or have been deemed complete by 
operation of law (including six of the states identified in Sierra Club’s district court 
complaint).  EPA notes that its findings of failure do not trigger sanction 
requirements and says it intends to work with the seven states to expedite the 
development and submission of approvable transport SIPs.  For further information: 
https://www.govinfo.gov/content/pkg/FR-2019-12-05/pdf/2019-26136.pdf 
 
(5) EPA Publishes ANPRM Calling for Input on Listing PFAS Under TRI 
(December 4, 2019) – EPA published in the Federal Register an Advance Notice 
of Proposed Rulemaking (ANPRM) that seeks comment on a potential rulemaking 
that would add certain per- and polyfluoroalkyl substances (PFAS) to the Toxics 
Release Inventory (TRI) (84 Fed. Reg. 66,369).  The public comment period will 
remain open until February 3, 2020.  The ANPRM, which was first announced on 
November 25, 2019, seeks input on which PFAS chemicals EPA should list, how 
they should be listed and what reporting thresholds are appropriate, taking into 
account the potential for persistence and bioaccumulation. EPA also seeks 
additional data that would aid in evaluating and determining which PFAS should 
be included in the TRI (currently no PFAS chemicals are listed).  For further 
information: https://www.govinfo.gov/content/pkg/FR-2019-12-04/pdf/2019-
26034.pdf and https://www.epa.gov/toxics-release-inventory-tri-program/advance-
notice-proposed-rulemaking-adding-certain-pfas-tri  

(6) Inspector General Finds EPA’s Actions Related to Proposed Repeal of 
Regulatory Requirements for Gliders “Lacked Transparency and Deprived the 
Public of Required Information” (December 5, 2019) – EPA’s Office of Inspector 
General (OIG) issued a report in which it concludes that when the Trump 
Administration proposed a rule to repeal provisions of new regulations that subject 
glider kits to regulatory requirements under the Clean Air Act it failed to comply with 
two executive orders (EO).  EO 12866 directs that all significant regulatory actions 
be submitted to the Office of Management and Budget (OMB) for review and that 
any substantive revisions recommended by OMB be publicly identified.  A 
regulatory action that is deemed economically significant under EO 12866 must 
undergo an assessment of expected costs and benefits and reasonable 
alternatives.  EO 13045 is applicable to economically significant regulatory actions 
that “concern an environmental health or safety risk that an agency has reason to 
believe may disproportionately affect children” and, therefore, requires an 
evaluation of the environmental health risks to children and an explanation of why 
the proposed action is preferable to alternatives.  The EPA OIG reports in its 

https://www.govinfo.gov/content/pkg/FR-2019-12-05/pdf/2019-26136.pdf
https://www.govinfo.gov/content/pkg/FR-2019-12-04/pdf/2019-26034.pdf
https://www.govinfo.gov/content/pkg/FR-2019-12-04/pdf/2019-26034.pdf
https://www.epa.gov/toxics-release-inventory-tri-program/advance-notice-proposed-rulemaking-adding-certain-pfas-tri
https://www.epa.gov/toxics-release-inventory-tri-program/advance-notice-proposed-rulemaking-adding-certain-pfas-tri


5 

findings that, “According to EPA managers and officials, then-EPA Administrator 
Scott Pruitt directed that the Glider Repeal Rule be promulgated as quickly as 
possible.  The proposed repeal rule would relieve industry of compliance 
requirements of the Phase 2 rule, which set emissions standards and production 
limits for gliders beginning January 1, 2018.  EPA officials were aware that 
available information indicated the proposed Glider Repeal Rule was ‘economically 
significant’; however, Pruitt directed the Office of Air and Radiation to develop the 
proposed rule without conducting the analyses required by the EOs.”  Based on its 
investigation, OIG has concluded the following: “The EPA did not comply with 
analyses requirements in EOs 12866 and 13045, nor did the EPA follow its ADP for 
the proposed Glider Repeal Rule or meet Federal Records Act requirements.  Such 
actions call into question the quality of EPA rulemaking processes and leave the 
public and stakeholders without the information necessary to make informed 
comments on EPA regulatory actions.  Should the EPA finalize the glider repeal 
rulemaking, the EPA needs to conduct the required analyses prior to issuance of 
the final rule and provide the public a means to comment on the analyses 
supporting the rulemaking.  As rulemaking is one of the EPA’s principal 
responsibilities, the EPA must ensure that the basis for the agency’s substantive 
rulemaking decisions appears in the public record.” For further information: 
https://www.epa.gov/office-inspector-general/report-epa-failed-develop-required-
cost-and-benefit-analyses-and-assess-air 

(7) Trailer Manufacturers Ask D.C. Circuit to Lift Abeyance and Set Briefing 
Schedule for Case to Review EPA Regulatory Requirements for Heavy-Duty 
Trailers (December 3, 2019) – The Truck Trailer Manufacturers Association 
(TTMA) filed a motion in the U.S. Court of Appeals for the District of Columbia 
Circuit to lift abeyance and set a briefing schedule for the December 2016 case it 
brought against EPA and the National Highway Traffic Safety Administration 
(NHTSA) over a joint rule promulgated in October 2016 – the so-called “Phase 2 
Rule” setting greenhouse gas and fuel efficiency standards for heavy-duty trucks – 
which, for the first time, makes heavy-duty truck emission and fuel economy 
standards applicable to trailers (as well as glider kits).  In its challenge of the Phase 
2 Rule, TTMA argues that EPA and NHTSA do not have statutory authority to 
regulate trailers and the rule is arbitrary and capricious.  After President Trump took 
office in January 2017, the Phase 2 Rule was among those the Administration said 
it would reconsider and for which related litigation was held in abeyance as the 
Administration conducted its review.  TTMA now writes in its motion, “This case has 
been in an indefinite abeyance for three years at the request of [EPA and NHTSA], 
which advised the court that they are reconsidering the rules and that their 
reconsideration could obviate the need for judicial review.  But the Agencies have 
made no discernable progress and there is no prospect of progress in sight... In this 
Court, the Agencies have filed court-ordered status reports every three months or 
so which merely repeat that the Agencies are “assess[ing] next steps.  TTMA has a 
right to judicial review and can no longer wait given the approaching compliance 
deadline of January 2021 for the NHTSA fuel economy standards…. TTMA 
respectfully requests that the Court lift the abeyance and issue the briefing 
schedule [recommended by TTMA in its motion], which would allow the Court to 
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schedule argument for its May 2020 sitting.”  For further information: 
http://4cleanair.org/sites/default/files/resources/Litigation-
Trailer_Makers_Motion_to_Lift_Abeyance-120319.pdf 
 
(8) Legal Activity Continues over Preemption of California’s Waivers for 
Light-Duty Vehicle GHG and Zero Emission Vehicle Standards (December 3-4, 
2019) – Legal documents continued to be filed this week regarding litigation over 
the final EPA-NHTSA “Safer Affordable Fuel Efficient (SAFE) Vehicles Rule Part 
One: One National Program.”  The rule includes two actions: 1) a final NHTSA rule 
preempting California’s waivers of federal preemption for its light-duty vehicle 
greenhouse gas (GHG) emission standards and Zero Emission Vehicle program, 
issued by EPA under Section 209 of the Clean Air Act, and 2) a final EPA decision 
to withdraw these waivers.  Both aspects of the “SAFE Vehicles” Rule have been 
challenged with several complaints for review of NHTSA’s waiver preemption filed 
in the U.S. District Court for the District of Columbia (and, in some cases, with 
protective motions also filed in the U.S. Court of Appeals for the District of 
Columbia Circuit, where challenges to EPA’s waiver revocation are being filed).  On 
Tuesday, EPA filed a motion to dismiss or transfer three NHTSA preemption 
complaints from the D.C. District Court arguing that the Court of Appeals has 
exclusive jurisdiction to review preemption regulations, the Court of Appeals should 
resolve any dispute regarding its jurisdiction, the Court of Appeals’ exclusive 
jurisdiction to review challenges to the preemption regulations includes National 
Environmental Policy Act Challenges and, in the alternative, the D.C. District Court 
should transfer this case to the D.C. Circuit.  The same day, public interest plaintiffs 
filed their opposition to EPA’s motion to dismiss or transfer, arguing that the D.C. 
District Court has jurisdiction to review the NHTSA preemption rule because the 
Energy Policy and Conservation Act (under which NHTSA preempted California’s 
waivers) does not apply to the preemption rule and EPA’s remaining arguments for 
dismissal do not divest the District Court of jurisdiction, and also that because the 
District Court has jurisdiction, EPA’s transfer request must be denied.  On 
Wednesday, additional players entered the litigation, with a group of power 
companies seeking to intervene on behalf of the plaintiffs in three separate cases 
(filed by states, local air districts and public interest groups).  The five power 
companies are Calpine, Consolidated Edison, National Grid USA, New York Power 
Authority and Power Companies Climate Coalition).  For further information: 
http://4cleanair.org/sites/default/files/resources/Litigation-
EPA_Asks_District_Court_to_Dismiss_or_Transfer_Challenge_to_NHTSA_Preemp
tion_of_CA_Waiver-120319.pdf, 
http://4cleanair.org/sites/default/files/resources/Litigation-
Pub_Interest_Plaintiffs_Reply_to_EPA_Motion_in_District_Court_to_Dismiss_or_Tr
ansfer_Challenge_to_NHTSA_Preemption_of_CA_Waiver-120319.pdf and 
http://4cleanair.org/sites/default/files/resources/Litigation-
Utilities_Motion_to_Intervene_as_Plaintiffs_in_District_Court_Challenge_of_NHTS
A_Preemption_of_CA_Waiver-120319.pdf 
  
(9) CASAC Continues Deliberations over Ozone and PM NAAQS Review 
Documents (December 3-6, 2019) – The Clean Air Scientific Advisory Committee 
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(CASAC) convened in North Carolina for a four-day meeting to discuss its draft 
report on EPA’s Policy Assessment for the Review of the National Ambient Air 
Quality Standards for Particulate Matter (External Review Draft – September 2019) 
(Draft PM PA) and peer review EPA's Integrated Science Assessment for Ozone 
and Related Photochemical Oxidants (External Review Draft – September 2019) 
(Draft Ozone ISA) and EPA's Policy Assessment for the Review of the Ozone 
National Ambient Air Quality Standards (External Review Draft – October 2019) 
(Draft Ozone PA).  On the first day of the meeting the seven-member panel 
discussed its draft report to EPA on the agency’s Draft PM PA and was ultimately 
able to reach agreement on language that defines what has been an ongoing rift 
among members over whether or not current scientific evidence calls into question 
the adequacy of the existing PM2.5 annual standard: “[M]ost CASAC members 
conclude that the Draft PM PA does not establish that new scientific evidence and 
data reasonably call into question the public health protection afforded by the 
current 2012 PM2.5 annual standard.  Other members of CASAC conclude that the 
weight of the evidence, particularly reflecting recent epidemiology studies showing 
positive associations between PM2.5 and health effects at estimated annual average 
PM2.5 concentrations below the current standard, does reasonably call into question 
the adequacy of the 2012 annual PM2.5 National Ambient Air Quality Standards 
(NAAQS) to protect public health with an adequate margin of safety.”  The group 
also voted to ask EPA Administrator Andrew Wheeler to provide it the opportunity 
to review a second draft of the PM PA once EPA staff has completed the final PM 
ISA.  On the second and third days of the meeting, the seven-members of the panel 
discussed their individual preliminary written comments on the Draft Ozone ISA but 
were unable to reach consensus on a recommendation to EPA regarding whether 
to retain or strengthen the existing 70-parts-per-billion ozone standard set in 2015.  
Six of the seven members concur with the EPA staff recommendation to retain the 
standard while one member, Dr. Mark Frampton – a pulmonologist – disagrees, 
questioning whether the 70-ppb standard provides an adequate margin of safety, at 
least for children with asthma.  Frampton noted that CASAC’s recommendation to 
EPA on the 2015 ozone standard was a range of 60 to 70 ppb, based on scientific 
evidence that is still applicable.  At the time, CASAC cautioned that the upper limit 
may not comply with the Clean Air Act requirement that National Ambient Air 
Quality Standards “protect public health with an adequate margin of safety.”  During 
the period for public comments on the Draft Ozone ISA, Dr. Christopher Frey, a 
past Chair of CASAC and of the now-disbanded CASAC Ozone Review Panel, 
provided testimony on behalf of himself and 17 other members of the former Ozone 
Review Panel and also referenced a December 2, 2019, 14-page letter from the 
group to CASAC.  The focus of the testimony and letter was on CASAC and its 
current process: “We unanimously find that myriad unwarranted changes have 
been made to the NAAQS review process and to the composition of the CASAC 
since 2017.  These changes are collectively harmful to the quality, credibility, and 
integrity of EPA’s scientific review process and to CASAC as an advisory body.  
These changes have been made without advance notice to, or input from, the 
CASAC, cognizant EPA staff, or the public.”  Frey went on to state on behalf of his 
coalition that, “These changes should be reversed.  The NAAQS review for ozone 
should be suspended until these deficiencies are corrected.”  On the final day of the 
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meeting, CASAC turned to EPA’s Draft Ozone PA  For further information: 
https://yosemite.epa.gov/sab/sabproduct.nsf/MeetingCal/A0D0F9D4C6BC36D8852
5848C00467771?OpenDocument, 
https://yosemite.epa.gov/sab/sabproduct.nsf/22937B72453287FB852584BF0074B
224/$File/Preliminary+CASAC+Ozone+ISA+Comments-112719.pdf and 
https://yosemite.epa.gov/sab/sabproduct.nsf/B2AF0B23ABE6A60E852584C40073
12E3/$File/EPA+CASAC+O3+Review+ISA+PA+Letter+191202+Final.pdf 

 
(10) Environmental Group Finds that States Have Reduced Environmental 
Funding and Staffing (December 5, 2019) – A report by the Environmental 
Integrity Project (EIP) found that between 2008 and 2018, 30 states reduced 
funding for their environmental agencies’ pollution control programs and 40 states 
reduced their agency’s staffing (data are for the lower 48 states).  According to the 
report, 25 states cut environmental agency funding by at least 10 percent and 16 
states decreased resources by over 20 percent (adjusted for inflation).  Of the 40 
states that reduced staffing, 21 decreased their workforce by at least 10 percent 
and nine reduced it by 20 percent or more.  In total, states eliminated 4,400 
positions within environmental agencies.  These state cuts occurred during a 
period when EPA’s budget and staffing for pollution control and science programs 
also decreased by 16 percent (adjusted for inflation).  In its report, EIP expressed 
concern that the Trump Administration is increasing reliance on state 
environmental agencies while they are “often badly understaffed and the EPA 
workforce is already at its lowest level in more than thirty years.  Neither EPA nor 
states have the funding they need to meet their responsibilities under the Clean Air 
Act, Clean Water Act and other laws that protect the public’s health and our 
environment from dangerous pollution.”  One notable exception to the trend in 
reductions is California, which increased funds for its environmental agency by 
nearly 75 percent and staffing by 28 percent.  California’s largest increase was in 
its recycling programs. EIP is a nonpartisan, nonprofit organization comprised of 
former EPA enforcement attorneys, public interest lawyers, analysts, community 
organizers and others.  Its stated goal is to advocate for effective enforcement of 
environmental laws.  For further information: 
https://www.environmentalintegrity.org/news/state-funding-for-environmental-
programs-slashed/  
  

(11) Environmental Economists Issue Report Critical of EPA’s MATS 
Economic Analysis (December 4, 2019) – The External Environmental 
Economics Advisory Committee (E-EEAC) issued a report stating that EPA’s 
Mercury and Air Toxics Standards (MATS) proposal relies on a cost-benefit 
analysis that is “fatally flawed,” because “EPA’s calculations inappropriately fail to 
account for the fact that reducing mercury pollution provides tens of billions of 
dollars in health benefits to the American people.”  EPA’s MATS proposal called 
for a reversal of the agency’s previous determination that it is necessary and 
appropriate to control emissions of mercury and other hazardous air pollutants 
from power plants.  The report’s other key findings include that EPA’s cost-benefit 
analysis in the MATS proposal does not follow best practices for economic 
analysis because it omits the co-benefits from MATS; the analysis fails to account 
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https://yosemite.epa.gov/sab/sabproduct.nsf/B2AF0B23ABE6A60E852584C4007312E3/$File/EPA+CASAC+O3+Review+ISA+PA+Letter+191202+Final.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/B2AF0B23ABE6A60E852584C4007312E3/$File/EPA+CASAC+O3+Review+ISA+PA+Letter+191202+Final.pdf
https://www.environmentalintegrity.org/news/state-funding-for-environmental-programs-slashed/
https://www.environmentalintegrity.org/news/state-funding-for-environmental-programs-slashed/
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for significant power sector changes since 2011; and an updated cost-benefit 
analysis could better represent the impacts of the MATS rule by assessing real-
world costs, emissions, recent epidemiology and modeling of benefits.  E-EEAC is 
an independent organization that addresses economic science as it relates to EPA 
regulations and includes members from academia (Harvard, Yale, Claremont 
McKenna, UC Berkeley and Georgetown Universities) and Resources for the 
Future.  It was formed after EPA dissolved its Environmental Economics Advisory 
Committee in 2018 and includes some of the former committee’s members.  The 
previous organization provided guidance as part of EPA’s Science Advisory Board 
system.  For further information:  https://www.e-eeac.org/mats-report  
 
(12) Madrid Hosts COP25 (December 4, 2019) – The United Nations (U.N.) is 
holding its 25th Conference of the Parties (COP25) to the U.N. Framework 
Convention on Climate Change from December 2 through 13, 2019 in Madrid, 
Spain.  In total, 197 nations are parties and participate in the conference, along 
with numerous non-governmental, private-sector and other public-sector entities.  
A key objective of the conference is to convene the nations that are signatories to 
the 2015 Paris Climate Change Agreement to work out the technical and legal 
details of the full operationalization of the agreement.  Carbon finance and markets 
also feature prominently on the agenda.  COP25 had originally been scheduled to 
occur in Chile, whose government remains the organizing body for the conference.  
However, civil unrest in that country led the Chilean government to cancel hosting 
COP25 and the venue was moved to Madrid last month.  The U.N. conference 
organizers hope to build momentum ahead of 2020, when the countries reconvene 
in Glasgow, Scotland to submit new and updated national climate action plans at 
the 26th COP.  This is potentially the last time the U.S. will participate as a party, 
as President Donald Trump provided one-year notice on November 4, 2019, that 
the U.S. would be withdrawing from the Paris Agreement, with full withdrawal to 
occur the same week the Glasgow COP26 commences.  For further information: 
https://unfccc.int/cop25  
 
(13) Study Finds Accuracy In Climate Models Going Back Decades 
(December 3, 2019) – New research by the University of California at Berkeley 
provides a sweeping evaluation of climate models from the most recent to those 
dating back to the 1970s, and shows that most of them were indeed accurate.  At 
a presentation on the study at the U.N. Climate Conference underway in Madrid, 
the lead author, U.C. Berkeley’s Zeke Hausfather said, “How much warming we 
are having today is pretty much right on where models have predicted.” The 
researchers compared annual average surface temperatures across the globe to 
the surface temperatures predicted in 17 forecasts drawn from 14 separate 
computer models released between 1970 and 2001. Most of the models 
accurately predicted recent global surface temperatures, which have risen 
approximately 0.9°C since 1970. For 10 forecasts, there was no statistically 
significant difference between their output and historic observations.  For the 
remaining seven, the divergence was not based on the models themselves but on 
changes to how people have emitted greenhouse gases, a central input 
assumption to the models.  The study was published in the journal Geophysical 

https://www.e-eeac.org/mats-report
https://unfccc.int/cop25
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Research Letters.  For further information: 
https://agupubs.onlinelibrary.wiley.com/doi/abs/10.1029/2019GL085378  

 
(14) Lehigh Cement Agrees to Spend Millions on Pollution Control 
Equipment Under Proposed Consent Decree (December 3, 2019) – To resolve 
alleged Clean Air Act violations at 14 cement manufacturing facilities in eight 
states, Lehigh Cement Company and Lehigh White Cement Company have 
agreed to pay a $1.3 million civil penalty and spend approximately $12 million on 
pollution control equipment to reduce nitrogen oxide (NOx) and sulfur dioxide 
(SO2) emissions.  Under the terms of the draft consent decree lodged in the U.S. 
Court of Appeals for the Eastern District of Pennsylvania, the companies will install 
and continuously operate selective non-catalytic reduction systems to control NOx 
at between eight and ten kilns and lime injection systems to control SO2 emissions 
at five or six kilns.  The agreement is anticipated to reduce more than 4,555 tons 
of NOx and 989 tons of SO2 per year.  Lehigh will also pay a total civil penalty of 
$1,300,000, of which $650,000 will be paid to the United States and $650,000 will 
be paid to seven state and local signatories to the consent decree: the states of 
Indiana, Iowa, Maryland and New York, the Pennsylvania Department of 
Environmental Protection, the Jefferson County Board of Health (AL) and the Bay 
Area Air Quality Management District (CA).  The proposed settlement agreement 
is subject to a 30-day public comment period and final approval by the court.  For 
further information: https://www.epa.gov/enforcement/lehigh-cement-company-llc-
and-lehigh-white-cement-company-llc-clean-air-act-settlement  
 
(15) Brouillette Sworn In As Secretary of Energy (December 4, 2019) – Dan 
Brouillette was sworn in this week to serve as the nation’s 15th Secretary of 
Energy.  He was confirmed Monday by a bipartisan 70-15 vote in the Senate.  He 
was most recently the Deputy Secretary at the Department of Energy (DOE), and 
took over on December 1 as the Acting Secretary when Rick Perry, his 
predecessor, stepped down.  For further information: 
https://www.energy.gov/articles/dan-brouillette-confirmed-us-senate-be-secretary-
energy  
 
(16) Passing of William Ruckelshaus, First Administrator of EPA (November 
27, 2019) – William Ruckelshaus has died at his home in Medina, WA, aged 87.  
Born in Indianapolis in 1932, Ruckelshaus was educated (with a two-year 
interruption by service in the United States Army) at Princeton University and then 
Harvard Law School.  In his early career he served in the Indiana legislature, 
where he helped write the state’s first air pollution laws; he also worked in private 
practice and at the U.S. Department of Justice.  President Richard Nixon 
appointed Ruckelshaus the first Administrator of the EPA when the agency was 
created in 1970.  Ruckelshaus laid the foundation for the EPA by hiring its leaders, 
defining its mission, deciding on priorities, and selecting an organizational 
structure.  In his first term as EPA Administrator from 1970 to 1973, he 
successfully sought a ban on the pesticide DDT, established standards for cleaner 
cars and lead-free gasoline, and pursued polluters with vigorous enforcement of 
environmental laws.  He also oversaw the implementation of the Clean Air Act of 

https://agupubs.onlinelibrary.wiley.com/doi/abs/10.1029/2019GL085378
https://www.epa.gov/enforcement/lehigh-cement-company-llc-and-lehigh-white-cement-company-llc-clean-air-act-settlement
https://www.epa.gov/enforcement/lehigh-cement-company-llc-and-lehigh-white-cement-company-llc-clean-air-act-settlement
https://www.energy.gov/articles/dan-brouillette-confirmed-us-senate-be-secretary-energy
https://www.energy.gov/articles/dan-brouillette-confirmed-us-senate-be-secretary-energy
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1970.  Building on his track record of success at EPA, in 1973 he was appointed 
acting Director of the Federal Bureau of Investigation (FBI) amidst mounting 
pressure and leadership resignations relating to the Watergate scandal.  On 
October 20, 1973, in the event dubbed “The Saturday Night Massacre,” 
Ruckelshaus and the U.S. Attorney General resigned their positions rather than 
obey orders from President Nixon to fire Archibald Cox, the Watergate special 
prosecutor.  After a stint in private practice, President Ronald Regan appointed 
Ruckelshaus to a second term as EPA Administrator in 1983, a post he served in 
until October of 1985.  His second term was characterized by rebuilding EPA’s 
institutional infrastructure after cuts in resources and personnel implemented by 
his predecessor.  Ruckelshaus spent the next three decades of his career as a 
champion for environmental protection and the advancement of public health in 
roles in the public, private and non-governmental sectors, and he was awarded the 
Presidential Medal of Freedom in November 2015.  In an interview in 1993, 
Ruckelshaus said, “I was convinced then -- and have become increasingly so 
since -- that the environment is a problem you must tend to everlastingly.  It 
doesn't go away.  It's not like putting out a fire or even building a highway.  You 
can’t do it, then brush your hands and say, ‘On to the next task.’  You have to 
keep at it all the time, otherwise it starts to slide back.”  For further information: 
https://www.epa.gov/history/bill-ruckelshaus-1932-2019  
 

 

The Week Ahead 
 

Wednesday, November 20, 2019: the House Select Committee on the Climate Crisis 
hearing on “Creating a Climate Resilient America: Reducing Risks and Costs”, 
Washington DC - https://climatecrisis.house.gov/committee-activity/hearings/resilience-
reducing-risks-costs 
 
December 11, 2019: US House Armed Services Committee, Subcommittee on 
Intelligence and Emerging Threats and Capabilities Hearing on “Climate Change in the 
Era of Strategic Competition”, Washington DC - 
https://armedservices.house.gov/hearings?ID=5BE32B7C-CF80-4216-A8EC-
F41D42DC0452  
 
December 13 to January 7: Congress will be in Recess. 
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