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Pursuant to the Court’s order of September 13, 2019, Doc. No. 1806402,
State Petitioners and Citizen Petitioners jointly submit this supplemental brief
addressing the effect of Wisconsin v. EPA, Nos. 16-1406, et al. (D.C. Cir. Sept. 13,
2019). As explained below, Wisconsin controls this case and requires vacatur of
the rule challenged here, “Determination Regarding Good Neighbor Obligations
for the 2008 Ozone National Ambient Air Quality Standard; Final Rule,” 83 Fed.
Reg. 65,878 (Dec. 21, 2018) (“Close-Out Rule”), JA026. Wisconsin holds that
EPA must align upwind States’ responsibilities—to eliminate significant
contributions to downwind nonattainment and nonmaintenance—with the
attainment deadlines applicable to affected downwind States. The Close-Out Rule
contravenes that statutory requirement and must accordingly be vacated.

The Court should further order EPA to promulgate a lawful replacement rule
within five months—in time for effective controls to be in place for the 2020 ozone
season—because grave irreparable harm will result from further delay of pollution
reductions required by law, and because States must use measurements during the
2020 ozone season to demonstrate compliance by the July 2021 attainment

deadline.
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ARGUMENT

Wisconsin Requires Vacatur of the Close-Out Rule Because It Rejects

the Statutory Interpretation on Which the Rule Is Premised and

Requires EPA to Align Upwind States’ Elimination of Significant

Interstate Contributions With Downwind States’ Attainment Deadline.

The Close-Out Rule expressly rests on EPA’s determination that, so long as
it merely considers downwind States’ attainment deadlines, it need not prohibit
upwind States’ significant contributions to downwind nonattainment and
nonmaintenance by the deadlines applicable to downwind States. Respondent
EPA’s Final Brief at 13, 16-21, Doc. No. 1800115 (“EPA Br.”); 83 Fed. Reg. at
65,907, JAOS5. Wisconsin rejects that statutory interpretation.

In Wisconsin, petitioners challenged EPA’s 2016 Cross-State Air Pollution
Rule Update, 81 Fed. Reg. 74,504 (Oct. 26, 2016) (“Update Rule), JA073, for
failing to require upwind States to eliminate significant interstate contributions to
nonattainment and nonmaintenance of the 2008 ozone standard by the deadlines
for downwind States’ attainment of that standard. Wisconsin, Slip Op. at 12-13. To
defend the Update Rule, EPA argued that it was sufficient under the statute to
“consider” downwind States’ deadlines. Slip Op. at 15; Final Corrected Brief of
EPA at 25-26, Case No. 16-1406, Doc. No. 1725799. This Court rejected EPA’s

interpretation and held that the Clean Air Act “require[s] upwind States to

eliminate their significant contributions in accordance with the deadline by which
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downwind States must come into compliance with the [ozone standard].”
Wisconsin, Slip Op. at 13.

Wisconsin thus rejects the statutory interpretion on which EPA relies in the
Close-Out Rule. The Close-Out Rule indisputably allows upwind States to
continue their significant contributions to downwind nonattainment and
nonmaintenance beyond both July 20, 2018, the attainment deadline that applied
when EPA issued the Rule, and July 20, 2021, the deadline that downwind areas,
including the New York Metropolitan Area, now face. Citizen Pet’rs’ Br. at 11-13,
20, Doc. No. 1799904; State Pet’rs’ Br. at 24-29, Doc. No. 1799287; State Pet’rs’
Reply Br. at 3-9, Doc. No. 1799289; 84 Fed. Reg. 44,238, 44,244 (Aug. 23, 2019)
(reclassification effective Sept. 23, 2019).! Thus, the Close-Out Rule unlawfully
“enable[s] upwind States to continue their significant contributions outside of the
statutory timeframe by which downwind areas must achieve attainment,”

Wisconsin, Slip Op. at 18, and must be vacated.?

"' Two downwind nonattainment areas, Inland Sheboygan County, Wisconsin, and
Shoreline Sheboygan County, Wisconsin, will receive a one-year attainment
deadline extension on September 23, 2019, and become subject to an attainment
deadline of July 20, 2019. Id. at 44,243.

2 Vacatur is necessary here because the Close-Out Rule is fundamentally flawed
and, without vacatur, would continue to stand as an obstacle to long-overdue relief
from interstate pollution to which downwind states and their residents are entitled.
Unlike Wisconsin (Slip Op. at 59), considerations of “disruption to [allowance]
trading markets™ are not applicable here, because the Close-Out Rule left the
trading regime unchanged.

3
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The process and rationales underlying the Close-Out Rule are likewise
plainly barred by Wisconsin. EPA claimed that it had discretion under the Act to
select a “future analytic year” of its choice to measure downwind air quality and
assess needed upwind emission reductions. See 83 Fed. Reg. at 65,879/1, 65,890/2,
65,892/1, JA027, 038, 040; EPA Br. at 14, 16, 29-36. On that basis, EPA
conducted no modeling relevant to the upcoming attainment deadline, projecting
only air quality in 2023 (two years after the 2021 deadline) and assessing only the
need for emission reductions at that late date. Wisconsin—in line with this Court’s
prior precedents—forecloses this approach, confirming that EPA lacks discretion
to structure a rule around a date years after downwind States’ deadlines, and lacks
discretion to decline to conduct the analysis required to meet its mandate. See
Wisconsin, Slip Op. at 24.

Wisconsin also forecloses EPA’s various attempts to justify the Close-Out
Rule’s disregard of downwind States’ attainment deadlines, including defenses
based on (1) impracticability or infeasiblity, 83 Fed. Reg. at 65,907/2-3, JAOSS;
(2) the uncertainty of pollution reductions, Citizen Pet’rs’ Reply Br. at 15, Doc.
No. 1799907; State Pet’rs’ Br. at 28-29; 83 Fed. Reg. at 65,903/1, JAO51; and
(3) administrative inconvenience, Citizen Pet’rs’ Reply Br. at 15; 83 Fed. Reg. at

65,894/2-3, JA042.



USCA Case #19-1019 Document #1806995 Filed: 09/18/2019 Page 9 of 18

For example, EPA claimed in the Update Rule that, instead of prohibiting all
significant contributions to downwind nonattainment and nonmaintenance by the
July 20, 2018 deadline, it was requiring only the reductions that were practicable in
that timeframe. 81 Fed. Reg. at 74,568/1, JA137; Final Corrected Brief of EPA at
25-26. Wisconsin rejected that approach as inadequate to satisfy the statute. Slip
Op. at 21. The same is true of feasibility. EPA claimed in the Update Rule that
eliminating significant contributions by the 2018 deadline was “not feasible,” Slip
Op. at 15 (quoting 81 Fed. Reg. at 74,523, JA092), but Wisconsin held that claims
of infeasibility cannot justify EPA’s failure to prohibit significant contributions by
the deadlines. Id. (quoting North Carolina v. EPA, 531 F.3d 896, 911 (D.C. Cir.
2008)).

The Court likewise rejected EPA’s claims (81 Fed. Reg. at 74,542/2-3,
74,522, JA111, 091) that compliance with the deadlines was excused by
uncertainty and lack of information about the potential for emission reductions
from non-power plants or the time needed for installation of controls, or by
administrative inconvenience. Slip Op. at 23-24. Wisconsin acknowledges the
general rule that, under the doctrine of administrative necessity, agencies are not
required to do the impossible, but reaffirms that agencies must carry a “heavy
burden to demonstrate the existence of an impossibility.” Id. at 24-27 (quoting

Sierra Club v. EPA, 719 F.2d 436, 462 (D.C. Cir. 1983)); see also Sierra Club,
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719 F.2d at 462-64. Indeed, an agency’s burden of justification is “especially
heavy” in cases like this one, where EPA seeks to avoid compliance with a
statutory requirement “based upon the agency’s prediction of the difficulties of
undertaking regulation.” Alabama Power Co. v. Costle, 636 F.2d 323, 359 (D.C.
Cir. 1979). In the Close-Out Rule, EPA never claimed that compliance with the
Clean Air Act’s deadlines is impossible, let alone attempted to carry the
“especially heavy” burden to so demonstrate.® In any event, Wisconsin makes clear
that claims of infeasibility, impracticability, uncertainty, and administrative
inconvenience do not amount to impossibility.*

The Court Should Order EPA to Issue a Final Rule Prohibiting

Significant Contributions to Downwind Nonattainment and

Interference With Maintenance of the 2008 Ozone Standard by the

Start of the 2020 Ozone Season.

As Petitioners have emphasized throughout this litigation—first in their joint

motion for expedition, Mot. for Expedition at 1-3 (Mar. 4, 2019), Doc. No.

1775911, and later in their briefs, see, e.g., State Pet’rs’ Br. at 27-28; Citizen

3 EPA did claim it could not eliminate pollution by the July 2018 deadline, which
had already passed. 83 Fed. Reg. at 65,892/2, JA040. But though EPA may have
been unable to prohibit pollution retroactively, it was obligated to discharge its
obligation quickly thereafter. See NRDC v. Train, 510 F.2d 692, 713 (D.C. Cir.
1974). EPA did not claim that was impossible, let alone substantiate such a claim.

4 Further, Wisconsin describes additional limits on claims of administrative
necessity that would delay Good Neighbor pollution reductions, making clear that
such claims “would need to be rooted in Title I’s framework™ and “of course
would still need to ‘provide a sufficient level of protection to downwind states.””
Slip Op. at 27 (quoting North Carolina, 531 F.3d at 912).

6
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Pet’rs’ Br. at 39—additional upwind emissions reductions are necessary by the
2020 ozone season, the last period that will be used for measuring attainment by
the 2021 attainment deadline. Continued nonattainment past 2021 because of
unchecked upwind ozone pollution would subject downwind States to irreparable
injury—causing citizens and residents of downwind States to continue suffering
from unsafe levels of ozone pollution and imposing additional regulatory burdens
on downwind States, which will have the unfair burden of further reducing in-state
emissions at much higher costs than in upwind States. See Mot. for Expedition at
20. Indeed, it was this 2021 attainment deadline that prompted Citizen and State
Petitioners to seek—and the Court to grant—expedited review of the Close-out
Rule. Order of April 1, 2019, Doc. No. 1780502. Wisconsin confirms what this
Court declared in North Carolina: that it violates the fundamental purpose of the
Good Neighbor Provision if downwind States, and their residents, are forced to
bear the health, environmental, and regulatory consequences of yet another missed
attainment deadline due to unlawful upwind emissions. Wisconsin, Slip Op. at 13-
15 (provision is designed to ensure that downwind areas do not have “to attain the
NAAQS without the elimination of upwind states’ significant contribution”
(quoting North Carolina, 531 F.3d at 912)).

Without an expeditious deadline, vacatur and remand of the Close-Out Rule

might allow EPA to use the remand period to engage in further delay and avoid its
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statutory obligation to secure the necessary upwind emissions reductions by the
2020 ozone season. This Court has the inherent authority to ensure that its mandate
provides the relief to which petitioners are entitled, see, e.g., NRDC v. EPA,

22 F.3d 1125, 1137 (D.C. Cir. 1994) (setting five-month deadline to approve or
disapprove state implementation plans); Delaney v. EPA, 898 F.2d 687, 695 (9th
Cir. 1990) (setting six-month deadline to promulgate federal implementation plan),
and it should exercise that power here where EPA has failed to meet its well-
established “heavy burden” to show that Petitioners’ proposed five-month remedial
deadline (Citizen Pet’rs’ Br. at 39) is impossible.

Although EPA has claimed in a footnote that “it takes approximinately six
months to conduct modeling,” EPA Br. at 74 n.21, the cited rule discussion claims
that running a model takes only “a month or more.” 83 Fed. Reg. at 65,908/3,
JA056. And although EPA claims that “develop[ing] detailed emission projection
inventories” generally takes three months, id., here EPA has already compiled
emission inventories for both 2017 (in the Update Rule) and 2023 (in the Close-
Out Rule). If new modeling is needed, EPA need only update these inventories for
2020. Nor can EPA plausibly claim, given the record in this case, that it would be
impossible, as part of a full solution or as an interim measure, to require short-term
emission reductions. For example, Petitioners have explained that further

reductions can be immediately obtained—entirely within EPA’s existing
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framework and based on data already before the agency—by adjusting upwind
States’ emission allowance budgets to account for greater use of already installed
control equipment. See State Pet’rs’ Reply Br. at 27-28.

Further, EPA’s Office of Air and Radiation is currently devoting
considerable resources to discretionary deregulatory actions without mandatory
deadlines, siphoning resources that could be deployed instead to discharge the
mandatory obligation to prohibit significant interstate air pollution.’> A court-
ordered deadline would induce EPA to redirect these resources to expeditiously
promulgate a rule that finally prohibits significant contributions to violations of the
2008 ozone standard in downwind states. Train, 510 F.2d, at 712 (court-ordered
deadline “should serve like adrenalin, to heighten the response and to stimulate the

fullest use of resources.”).

> E.g., Proposed Policy Amendments 2012 and 2016 New Source Performance
Standards for the Oil and Natural Gas Industry (signed Aug. 28, 2019) (repealing
methane limits for oil and gas operations), https://www.epa.gov/controlling-air-
pollution-oil-and-natural-gas-industry/proposed-policy-amendments-2012-and-
2016-new; National Emission Standards for Hazardous Air Pollutants: Coal- and
Oil-Fired Electric Utility Stream Generating Units—Reconsideration of
Supplemental Finding and Residual Risk and Technology Review; Proposed Rule,
84 Fed. Reg. 2670 (Feb. 7, 2019) (reversing conclusion that it is “appropriate” to
limit toxic air pollution from power plants); The Safer Affordable Fuel-Efficient
(SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light
Trucks; Proposed Rule, 83 Fed. Reg. 42,986 (Aug. 24, 2018) (weakening
greenhouse gas emission limits for cars); Review of Standards of Performance for
Greenhouse Gas Emissions From New, Modified, and Reconstructed Stationary
Sources: Electric Utility Generating Units; Proposed Rule, 83 Fed. Reg. 65,424
(Dec. 20, 2018) (weakening greenhouse gas limits for power plants).

9
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Therefore, Petitioners respectfully request that the Court vacate the Close-

Out Rule and remand to EPA with instructions to issue a final replacement rule by

March 1, 2020, that fully resolves upwind States’ Good Neighbor Provision

obligations under the 2008 ozone standard by the start of the 2020 ozone season,

on May 1, 2020.
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