Development of NACAA Comments on
EPA’s Proposed SIP Requirements Rule for the 2009 Ozone NAAQS – 

Outline of Key Provisions
July 10, 2013
EPA’s proposal: http://www.gpo.gov/fdsys/pkg/FR-2013-06-06/pdf/2013-13233.pdf
Section III – SIP Requirements
A. Nonattainment Area SIP Deadlines

1) EPA proposes two options:

a. Submit according to deadlines established in the statute (emissions inventory – w/in 24 mos. after designation; RACT SIP – w/in 24 mos.; 15% RFP plan for Moderate and above areas – w/in 3 yrs.; attainment plan for Moderate areas – w/in 3 yrs.; attainment plan and demonstration for Serious and above areas – w/in 4 yrs.; and 3%-per-year RFP plan for Serious and above areas – w/in 4 yrs.)

b. State’s choice: Submit according to deadlines established in the statute OR submit one consolidated SIP of emissions inventory, emission statement, RACT, RFP, attainment plan and attainment demonstrations w/in 30 months after designation.
2) SIP deadline for Severe and Extreme areas’ sec. 185 penalty fee program – w/in 10 years after designation.

B. Modeling and Attainment Demonstrations
1) Serious and above areas and multi-state Moderate areas use photochemical grid modeling to demonstrate attainment.  Moderate areas use photochemical grid modeling except that an alternative approach may be used if Administrator determines it is at least as effective. Marginal areas not required to submit attainment demonstration,
2) HEDD – EPA will consider whether additional updates to the modeling guidance are needed to address modeling of HEDD.
C. RFP Requirements
1) Credit allowed for all SIP-approved or federally promulgated emissions reductions that occur after the baseline emissions inventory year, provided the reductions meet the standard requirements for creditability

2) EPA is taking comment on several alternative approaches to achieving RFP, such as an air quality-based approach that would measure RFP in terms of actual ambient air quality improvements tied to an area’s percent emission reduction requirements and an approach to adjust (or weight) the amount of RFP credit given for reductions of individual species of VOCs based on their ozone-forming potential.

[NY – opposes] 

3) Recommended base year is 2011, but areas may choose an earlier base year for RFP reductions, if the area began early reductions in 2008, in order to take credit for early reductions in RFP plan.  If earlier year chosen, areas need to provide additional 3% per year RFP for each year prior to 2011.
[NY – supports use of most recently available triennial emission inventory at the time RFP plans are developed, opposes allowing a state to use an alternative baseline year that falls outside the area’s design value calculation.}

4) Credit allowed only for reductions from sources within the same nonattainment area (EPA is seeking comment on legal basis for crediting reductions from outside the nonattainment area toward RFP).
[SC and Ventura – oppose; NY – supports]

5) Six-year 15% RFP plan required for Moderate and above area and all areas within the OTR.

6) CAA requires RFP reductions to be VOC.  EPA proposing to allow

a. all areas to substitute NOx reductions for VOCs in the 15% RFP SIP 
[Dayton – supports; NY – opposes]

or

b. NOx-for-VOC substitution only in OTR areas that can demonstrate achievement of a 15% VOC reduction for 1991-1996.

7) Serious and higher areas required to also achieve a 3% per year average reduction (VOC, NOx or combination) beginning six years after designation until attainment date.
D. RACM and RACT Requirements 

1) Moderate and above areas required to implement RACT for VOC sources covered by a CTG, other major stationary sources of VOC located in the nonattainment area and major stationary sources of NOx in the nonattainment area unless the area has received a NOx waiver.
2) All RACT controls to be implemented by January 1, 2017.

3) EPA seeks comment on modifying existing guidance to provide additional flexibility in implementing RACT requirements – specifically, on whether a demonstration that additional reductions in anthropogenic VOC emissions have limited impact on reduction ozone concentrations in an area is an appropriate factor to consider in determination what is “reasonable” in a RACT analysis.

[NY – EPA must update, or rescind, its existing and woefully out-of-date guidance.  The majority of NOx alternative CTGs were published nearly two decades ago.
4) EPA is also taking comment on whether state RACT determinations could take into consideration, in the evaluation of what is economically feasible, the potential air quality benefit (or lack thereof) of further VOC controls.

[NY – opposes; EPA does not have the authority to eliminate the requirement that all major VOC sources in a nonattainment area apply RACT.]

5) EPA refers to its already-issued policies and procedures related to RACM and states its belief that this guidance should continue to apply for purposes of the 2008 ozone NAAQS.

[NY – EPA must update its April 16, 1992 RACM policy.
E. Vehicle I/M
1) I/M required in all Moderate and above areas with population over 200,000 (over 100,000 in OTR) – the agency notes there are currently no new I/M areas.
2) EPA seeks comment on aligning I/M SIP deadline with attainment SIP deadline.

F. Transportation Conformity

1) T-con applies in all nonattainment areas one year after designation becomes effective.
2) Per T-con rule, special flexibilities for isolated rural areas.

3) T-con would no longer apply for the 1997 ozone NAAQS once that standard is revoked; EPA’s action to revoke the 1997 standard for purposes of T-con becomes effective July 20, 2013.
4) No changes to the T-con rule are proposed.

G. General Conformity
1) G-con applies in all nonattainment areas one year after designation become effective. 

2) Existing de minimis VOC and NOx emission levels (in G-con rule) continue to apply

3) No changes to the G-con rule are proposed,
4) Once the 1997 ozone standard is revoked G-con requirements under the 1997 standard would end.
H. Contingency Measures

1) EPA proposes to interpret the contingency measure requirement for the 2008 ozone NAAQS the same as it interpreted the requirement for the 1-hur and 1997 ozone NAAQS, except with respect to the content of the contingency measures.  

2) Regarding content of the measures, EPA proposes for Moderate and above areas that have completed the initial 15% VOC reduction the 3% emission reductions of contingency measures may be based entirely on NOx controls if the state’s analyses demonstrate this would be most effective in reaching attainment; there is no minimum VOC requirement.
I. NSR
1) SIPs with NSR rules must be submitted w/in 3 yrs., after effective date of designation.
2) Affected sources must install technology that meets LAER and obtain sufficient offsetting emissions reductions to assure the new or modified major source will not interfere with the area’s progress toward attainment.

3) EPA commits to working with states to identify areas within nonattainment areas as zones to which economic development should be targeted.  In these zones, the CAA allows new or modified major sources seeking permits to meet emission growth offset requirements by drawing from a pool of growth allowances established by the states.

J. Emission Inventory and Emission Statement Requirements
1) EPA believes it is appropriate for states to rely on their 3-year cycle inventory to meet their 182(a)(3)(A) periodic inventory obligation.  In cases where a state will use its 3-year cycle inventory as described in the AERR rule to meet this obligation, the agency also proposes that the emissions reporting requirements of the AERR rule be applied to determine all of the data elements required for such inventories.
[NY – Unless the requirement to develop the ozone season day emissions as part of AERR is retained, it would need to be included as part of the ozone implementation rule.]

2) EPA proposes to follow its September 1992 guidance on Public hearing requirements for 1990 base-year emission inventories for ozone and CO nonattainment areas in implementing the emissions inventory requirements under CAA section s182(a)(1) and 182(a)(3)(A) for purposes of the 2008 standard.  Under this approach, where EIs are used in the development of an RFP plan or attainment demonstration, states can defer the public hearing on these inventories until the time the areas adopt and submit their RFP plans and/or attainment demonstrations that rely on such inventories.  EPA would not take action to approve or disapprove such inventories until the state completes the state public participation process.
[NY – supports the proposal to follow the referenced guidance. However, EPA needs to update its March 1992 guidance on ozone inventory preparation and documentation.]
K. Ambient Monitoring Requirements

1) In July 2009, EPA proposed to revised rules for monitoring ambient ozone, including modified minimum monitoring requirements in urban areas, new minimum monitoring requirements in non-urban areas and an extended required ozone monitoring season in some states.  EPA states in the ozone SIP requirements proposal that the schedule for finalizing any or all aspects of the ozone monitoring proposal remains unclear at this time.
L. 1-year Attainment Deadline Extensions

1) For determining eligibility for a 1-year extension of the attainment deadline, EPA proposes to use the same approach as in the Phase 1 Rule, applicable to concentration-based standards.

M. Transport

1) An area that meets stipulated criteria may be treated as a Rural Transport Area and are required to meet only Marginal area requirements (no attainment demonstration or mandatory measures except nonattainment NSR at Marginal major source threshold and offset ration and conformity requirements associated with nonattainment, as well; as emission inventory and emission statement requirements.
N. Section 182(f) NOx Provisions

1) EPA is not proposing any modifications to its previous interpretation of the NOx RACT requirement.
2) Previously granted NOx exemptions or waivers under the 1-hour or 1997 ozone NAAQS would not apply for the 2008 standard; a state would need to submit a new request for an exemption with an analysis specific to the 2008 standard.
O. Emissions Benefits of EE/RE, Land Use Planning and Travel Efficiency
P. Multi-pollutant Approaches to Developing SIPs
Q. Tribes
R. Ozone Transport Regions

1) EPA proposes to adopt the same requirements for the 2008 standard were applicable to the OTR for the 1997 standard, as codified in the Phase 2 Rule, except that the submission date for OTR RACT SIPs would be consistent as that proposed in the 2008 ozone SIP requirement rule.

S. Additional Requirements Related to Enforcement and Compliance
T. Emergency Episodes
1) EPA proposes that existing requirements for emergency episodes apply to the 2008 ozone NAAQS.

U. Clean Data Policy

1) EPA proposes to apply the same approach for the 2008 NAAQS as it applied to the 1997 NAAQS: An EPA determination that the area attained the 1997 ozone NAAQS suspended the obligation to submit any attainment-related SIP elements not yet approved in the SIP for so long as the area continued in attainment.  EPA also proposes that after revocation of the 1997 standard it would consolidate into one regulation a comprehensive provision applicable to determinations of attainment for the current and former ozone NAAQS.
[NY – EPA must first rescind the clean data determinations for these areas and reclassify them with respect to sec. 181(b)(2) and subpart 2 before revoking the 1997 standard.]
V. Assistance

1) EPA does not plan to continue with the EAC program established for the 1997 ozone standard but continues to believe there are significant advantages to states and localities that take steps to reduce emissions as early as possible.

2) EPA refers to is April 2012 Ozone Advance program.

W. Section 185 Penalty Fee Provision for Severe and Extreme Areas

Section IV – Antibacksliding Requirements
G. Timing of the 1997 Ozone NAAQS Revocation and Related Antibacksliding Requirements
1) EPA proposes to revoke the 1997 ozone standard on the date the final 2008 ozone SIP requirements rule is published in the Federal Register for all purposes except T-con (for which EPA has already taken action to revoke the 1997 standard).
[NY – EPA must assure “clean data” areas are still meeting the 1997 standard before that standard is revoked.  EPA needs to redesignate and/or reclassify areas for the 1997 and 2008 standards using 2012 design values using its CAA sec. 107(d)(3) authority before revoking the 1997 standard.]
H. Requirements During Transition to 2008 Ozone NAAQS

1) EPA proposes to establish a new subpart to provide comprehensive antibacksliding requirements for transition to the 2008 standard, whereby, upon revocation of the 1997 standard, the proposed subpart AA would take effect.  

2) Subpart AA would address antibacksliding requirements for the previously revoked 1-hour standard and the 1997 standard.  Applicable requirements would be outlined in a new sec. 51.1100(o) and include those currently listed in sec. 51.900(f) (except Stage II) and three antibacksliding requirements the resulted from the South Coast decision: nonattainment and NSR thresholds and offset ratios, nonattainment contingency measures for failure to attain by the applicable deadline or to meet RFP milestones, and section 185 fee program requirements.  Other requirements include RACT, I/M, major source applicability cut-offs for RACT, ROP and/or RFP reductions, clean fuels program, clean fuels for boilers, TCMs during heavy traffic hours, enhanced monitoring, VMT provisions, NOx requirements, attainment demonstrations, nonattainment contingency measures, nonattainment NSR and section 185 requirements for Severe and Extreme areas.
3) In May 2012 EPA waived the requirement for Stage II vapor recovery because it determined ORVR is in widespread use.  States may, therefore, seek EPA approval to discontinue implementing Stage II for GDFs in Serious and above nonattainment areas subject to several requirements.  Therefore, EPA proposes to revise the existing antibacksliding rule to not include Stage II as a requirement measure for antibacksliding purposes.

[Dayton – supports]
I. Application of Transition Requirements to Nonattainment and Attainment Areas

1) EPA proposes, as its preferred approach, that areas designated attainment for the 2008 standard and nonattainment 1997 standard (as of revocation of the 1997 standard) not be required to adopt any outstanding applicable requirements for the 1997 standard.  EPA also proposes that the approved PSD SIPs for these areas be deemed to satisfy the obligation to submit an approvable maintenance plan for the 2008 standard under sec. 110(a)(1). 
2) As an alternative to the above, EPA proposes for areas designated attainment for the 2008 standard and nonattainment for the 1997 standard an approach requiring the areas to show maintenance of the 2008 standard.  This showing would be due three years after designations become effective and would be in the form of something other than a formal SIP revision.

3) EPA proposes transition obligations for areas with various designations under the 2008 and 1997 standards. 

[SC – has questions about provisions allowing area with an approved 1997 ozone maintenance plan under sec. 175A to modify its plan]
J. Satisfaction of Antibacksliding Requirements
1) EPA proposes two procedures through which a state may demonstrate that it is no longer required to adopt any applicable requirements for an area if the requirements have not already been into the SIP for a revoked ozone NAAQS, through which is may remove nonattainment NSR provisions from the SIP and, upon showing consistency with the antibacksliding checks in the CAA (if applicable), the state may shift to the contingency measures portion of the SIP requirements that are already in the SIP. 
K. EPA Determination of Attainment (Clean Data) Regulation for Purposes of Antibacksliding Requirements
1) In its Phase 1 Rule, EPA codified in regulation its long-standing interpretation under the Clean Data Policy: An EPA determination that an area is attaining the 1997 ozone NAAQS suspends the obligation to submit any attainment-related SIP elements for the 1997 standard not yet approved in the SIP for so long as the area continues in attainment of the NAAQS.  EPA proposes to apply the same approach to designations of attainment under the 2008 standard. 
L. Relationship Between Implementation of 2008 Ozone NAAQS and CAA Title V Permits

1) EPA proposes to approaches for determining if a source is a major stationary source as defined in part D for purposes of Title V after the revocation of the 1997 standard:

a) The major source threshold for Title V in an area is the same as the major source threshold for purposes of requirements such as NSR and RACT and 
b) The major source threshold for Title V in an area depends solely on the area’s classification for the 2008 standard.
[NY – supports option a]
2

