
 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
 
STATE OF TEXAS, et al.,    )   
        ) 
    Petitioners,    )  
        )   
    v.     )    Case No. 16-60118 
        ) 
UNITED STATES ENVIRONMENTAL  ) 
PROTECTION AGENCY and GINA   ) 
McCARTHY, Administrator, United States ) 
Environmental Protection Agency,   ) 
        ) 
    Respondents.   ) 
 

PETITIONERS’ AND PETITIONER-INTERVENORS’ 
JOINT NOTICE REGARDING STATUS OF SETTLEMENT 

NEGOTIATIONS AND THEIR POSITION ON SUBSEQUENT 
PROCEEDINGS IN THIS COURT 

 
Petitioners and Petitioner-Intervenors in these consolidated cases1 respectfully 

submit this joint notice regarding the status of settlement negotiations and their 

                                                 
1 This joint notice is filed by all Petitioners and Petitioner-Intervenors in these 
consolidated cases:  Petitioners the State of Texas, the Texas Commission on 
Environmental Quality, and the Public Utility Commission of Texas; Petitioners 
Luminant Generation Company LLC, Big Brown Power Company LLC, Luminant 
Mining Company LLC, Big Brown Lignite Company LLC, and Luminant Big Brown 
Mining Company LLC; Petitioner the Utility Air Regulatory Group; Petitioner 
Southwestern Public Service Company; Petitioner Coleto Creek Power, LP; Petitioner 
NRG Texas Power LLC; Petitioner Nucor Corporation; Petitioner-Intervenors 
Balanced Energy for Texas and Texas Mining and Reclamation Association; 
Petitioner-Intervenors Texas Association of Business et al.; and Petitioner-Intervenor 
International Brotherhood of Electrical Workers Local Union 2337.  A full listing of 
the parties joining this notice is set forth in the signature blocks for this joint notice. 
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position on subsequent proceedings in this Court.  In accordance with this Court’s 

order issued on August 19, 2016, all proceedings in this Court are stayed “to and 

including November 28, 2016.”  Doc. 00513645134 at 2.  Petitioners and Petitioner-

Intervenors hereby notify the Court that, despite good-faith settlement negotiations, a 

global resolution of this case has not been reached.  Accordingly, Petitioners and 

Petitioner-Intervenors do not request a further stay of proceedings in this Court at 

this time for the purpose of settlement discussions. 

For the reasons set forth in a published opinion of this Court, the Final Rule of 

the U.S. Environmental Protection Agency (“EPA”) at issue in this case is stayed in 

its entirety “pending resolution of the petitions for review on the merits.”  Texas v. 

EPA, 829 F.3d 405, 411 (5th Cir. 2016).  On Monday, November 21, 2016, counsel 

for EPA informed counsel for the other parties to the case that EPA intends to file a 

motion requesting that the Court, in lieu of proceeding with merits briefing in the 

case, vacate and remand for further agency proceedings EPA’s State Implementation 

Plan disapproval decisions and Federal Implementation Plans promulgated by the 

Final Rule.  Counsel for EPA did not provide a copy of EPA’s motion to counsel for 

Petitioners and Petitioner-Intervenors prior to filing the motion.  Petitioners and 

Petitioner-Intervenors do not join EPA’s motion.  Instead, once the motion is filed, 

they intend to review the motion, including the bases cited by EPA for its requested 

relief and any representations by EPA about its intentions regarding remand 

proceedings, and they intend to file a response or responses with the Court as 
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appropriate, including potentially a request for different relief.  Thus, Petitioners and 

Petitioner-Intervenors respectfully request that the Court refrain from acting on 

EPA’s motion until that motion has been fully briefed to the Motions Panel. 

 

Dated: November 28, 2016 Respectfully Submitted, 

 
 

KEN PAXTON 
Attorney General of Texas 
JEFFREY C. MATEER 
First Assistant Attorney General 
SCOTT A. KELLER 
Solicitor General 
s/ Lisa A. Bennett 
LISA A. BENNETT 
Assistant Solicitor General 
lisa.bennett@texasattorneygeneral.gov 
KELLIE E. BILLINGS-RAY 
Assistant Attorney General 
Office of the Attorney General 
P.O. Box 12548 (MC 059) 
Austin, Texas 78711-2548 
512-936-1700 (phone) 
512-474-2697 (fax) 
 
Counsel for the State of Texas, the Texas 
Commission on Environmental Quality, and the 
Public Utility Commission of Texas 
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s/ P. Stephen Gidiere III 
P. Stephen Gidiere III 
BALCH & BINGHAM LLP 
1901 6th Ave. N., Ste. 1500 
Birmingham, Alabama 35203 
205-251-8100 
sgidiere@balch.com 

David W. Mitchell 
BALCH & BINGHAM LLP 
601 Pennsylvania Avenue, N.W. 
Suite 825 South 
Washington, D.C. 20004 
 
Stephanie Z. Moore 
Executive Vice President & General 
Counsel 
VISTRA ENERGY CORP. 
1601 Bryan Street 
22nd Floor 
Dallas, Texas 75201 

Daniel J. Kelly 
Vice President & Associate General 
Counsel 
VISTRA ENERGY CORP. 
1601 Bryan Street 
43rd Floor 
Dallas, Texas 75201 

Counsel for Luminant Generation Company 
LLC, Big Brown Power Company LLC, 
Luminant Mining Company LLC, Big 
Brown Lignite Company LLC, and 
Luminant Big Brown Mining Company 
LLC 
 

s/ Debra J. Jezouit   
Debra J. Jezouit 
DC Bar No. 433921 
William M. Bumpers 
DC Bar No. 385282 
BAKER BOTTS L.L.P. 
The Warner 
1299 Pennsylvania Avenue, NW 
Washington, DC 20004-2400 
202-639-7728 (phone) 
202-585-1032 (fax) 
debra.jezouit@bakerbotts.com 
william.bumpers@bakerbotts.com 
 
Ann M. Seha 
Minn. Bar No. 0157235 
XCEL ENERGY SERVICES INC. 
414 Nicollet Mall 
5th Floor 
Minneapolis, MN 55401-1993 
612-215-4619 (phone) 
612-215-4544 (fax) 
ann.m.seha@xcelenergy.com 
 
Counsel for Southwestern Public Service 
Company 
 
 
s/ Norman W. Fichthorn 
Norman W. Fichthorn 
Aaron M. Flynn 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
202-955-1500  
nfichthorn@hunton.com 
flynna@hunton.com 
 
Counsel for the Utility Air Regulatory Group 
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s/ Derek R. McDonald 
Derek R. McDonald 
Carlos R. Romo 
BAKER BOTTS L.L.P. 
98 San Jacinto Boulevard 
Suite 1500 
Austin, Texas  78701 
512-322-2667 (phone) 
512-322-8342 (fax) 
derek.mcdonald@bakerbotts.com 
 
Counsel for Coleto Creek Power, LP 
 
 
s/ Aaron Streett 
Aaron M. Streett 
Matthew L. Kuryla 
Devi Chandrasekaran 
BAKER BOTTS L.L.P. 
One Shell Plaza 
910 Louisiana Street 
Houston, TX 77002-4995 
713-229-1855 
aaron.streett@bakerbotts.com 
 
Counsel for NRG Texas Power LLC 
 
 
s/ Eugene M. Trisko   
Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRISKO 
P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
Tel: (301) 639-5238 (cell) 
emtrisko7@gmail.com 
 
Counsel for Local Union 2337 of the 
International Brotherhood of Electrical 
Workers 

s/ David R. Taggart 
David R. Taggart  
Texas Bar No. 00793102 
Natalie J. Taylor 
La. Bar No. 31282 
BRADLEY MURCHISON KELLY & SHEA 
LLC 
401 Edwards Street, Suite 1000 
Shreveport, LA  71101-5529 
318-227-1131 (phone) 
318-227-1141 (fax) 
dtaggart@bradleyfirm.com 
ntaylor@bradleyfirm.com 
 
Mark H. Allison  
Ark. Bar. No. 85001 
DOVER DIXON HORNE, PLLC 
Suite 3700 
425 West Capitol Avenue 
Little Rock, Arkansas 72201 
501-375-9151 (phone) 
501-375-6484 (fax) 
mallison@ddh-ar.com 
 
Counsel for Nucor Corporation 
 
 
s/ Mark Walters    
Mark Walters 
Michael Nasi 
JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, Texas 78701 
512-236-2000 (phone) 
512-236-2002 (facsimile) 
mwalters@jw.com 
mnasi@jw.com 

 
Counsel for Balanced Energy for Texas and the 
Texas Mining and Reclamation Association 
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s/ C. Frederick Beckner III 
Roger R. Martella, Jr. 
C. Frederick Beckner III 
Joel F. Visser 
SIDLEY AUSTIN LLP 
1501 K Street, NW 
Washington, DC 20005 
(202) 736-8000 
 
Counsel for Texas Association of Business, 
Bay City Chamber of Commerce & 
Agriculture, Baytown Chamber of Commerce, 
Cedar Park Chamber of Commerce, Clear 
Lake Area Chamber of Commerce, Corpus 
Christi Chamber of Commerce, Frisco 
Chamber of Commerce, Grapevine Chamber 
of Commerce, Greater Angleton Chamber of 
Commerce, Greater Beaumont Chamber of 
Commerce, Greater Hewitt Chamber of 
Commerce, Greater Irving-Las Colinas 
Chamber of Commerce, Greater Waco 
Chamber of Commerce, Henderson Area 
Chamber of Commerce, Lake Houston Area 
Chamber of Commerce, Lubbock Chamber of 
Commerce, Mineral Wells Chamber of 
Commerce, Port Arthur Chamber of 
Commerce, Rockwall Area Chamber of 
Commerce, San Angelo Chamber of 
Commerce, South Padre Island Chamber of 
Commerce, Texas City-La Marque Chamber 
of Commerce, Tyler Area Chamber of 
Commerce, Victoria Chamber of Commerce, 
and the Chamber of Commerce of the United 
States of America 
 
 
 
 
 
 
 

 
Of Counsel: 
 
Steven P. Lehotsky 
Sheldon Gilbert 
U.S. Chamber Litigation Center 
1615 H Street, NW 
Washington, DC 20062 
(202) 463-5337 
 
Counsel for the Chamber of Commerce of the 
United States of America
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CERTIFICATE OF SERVICE 
 

 I hereby certify that all counsel of record who have consented to electronic 
service are being served with a copy of this document via the Court’s CM/ECF 
system on this 28th day of November, 2016.   
 

 
s/ P. Stephen Gidiere III    
P. Stephen Gidiere III  
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