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§ 7407. Air quality control regions

(a) Responsibility of each State for air quality; submission of imple-
mentation plan

Each State shall have the primary responsibility for assuring air
quality within the entire geographic area comprising such State by
submitting an implementation plan for such State which will specify
the manner in which national primary and secondary ambient air
quality standards will be achieved and maintained within each air
quality control region in such State.

(b) Designated regions

For purposes of developing and carrying out implementation plans
under section 7410 of this title— '

(1) an air quality control region designated under this section
before December 31, 1970, or a region designated after such date
424
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under subsection (c) of this section, shall be an air quality
control region; and

_ (2) the portion of such State which is not part of any such
designated region shall be an air quality control region, but such
portion may be subdivided by the State into two or more air
quality control regions with the approval of the Administrator.

(c) Authority of Administrator to designate regions; notification of
Governors of affected States

The Administrator shall, within 90 days after December 31, 1970,
after consultation with appropriate State and local authorities, desig-
nate as an air quality control region any interstate area or major
intrastate area which he deems necessary or appropriate for the
attainment and maintenance of ambient air quality standards. The
Administrator shall immediately notify the Governors of the affected
States of any designation made under this subsection.

(d) Designations
(1) Designations generally

(A) Submission by Governors of initial designations fol-
lowing promulgation of new or revised standards

By such date as the Administrator may reasonably require,
but not later than.1 year after promulgation of a new or
revised national ambient air quality standard for any pollu-
tant under section 7409 of this title, the Governor of each
State shall (and at any other time the Governor of a State
deems appropriate the Governor may) submit to the Admin-
istrator a list of all areas (or portions thereof) in the State,
designating as—

(i) nonattainment, any area that does not meet (or
that contributes to ambient air quality in a nearby area
that does not meet) the national primary or secondary
ambient air quality standard for the pollutant,

(ii) attainment, any area (other than an area identi-
fied in clause (i)) that meets the national primary or
secondary ambient air quality standard for the pollutant,
or

(iii) unclassifiable, any area that cannot be classified
on the basis of available information as meeting or not
meeting the national primary or secondary ambient air
quality standard for the pollutant.

The Administrator may not require the Governor to submit
the required list sooner than 120 days after promulgating a
new or revised national ambient air quality standard.
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(B) Promulgation by EPA of designations

(i) Upon promulgation or revision of a national ambient
air quality standard, the Administrator shall promulgate the
designations of all areas (or portions thereof) submitted
under subparagraph (A) as expeditiously as practicable, but
in no case later than 2 years from the date of promulgation
of the new or revised national ambient air quality standard.
Such period may be extended for up to one year in the event
the Administrator has 1nsufflclent information to promulgate
the designations.

(ii) In making the promulgations required under clause
(i), the Administrator may make such modifications as the
Administrator deems necessary to the designations of the
areas (or portions thereof) submitted under subparagraph
(A) (including to the boundaries of such areas or portions
thereof). Whenever the Administrator intends to make a
modification, the Administrator shall notify the State and
provide such State with an opportunity to demonstrate why
any proposed modification is inappropriate. The Adminis-
trator shall give such notification no later than 120 days
before the date the Administrator promulgates the designa-
tion, including any modification thereto. If the Governor
fails to submit the list in whole or in part, as required under
subparagraph (A), the Administrator shall promulgate the
designation that the Administrator deems appropriate for
any area (or portion thereof) not designated by the State.

(iii) If the Governor of any State, on the Governor’s own
motion, under subparagraph (A), submits a list of areas (or
portions thereof) in the State designated as nonattainment,
attainment, or unclassifiable, the Administrator shall act on
such designations in accordance with the procedures under
paragraph (3) (relating to redesignation).

(iv) A designation for an area (or portion thereof) made
pursuant to this subsection shall remain in effect until the
area (or portion thereof) is redesignated pursuant to para-
graph (3) or (4).

(C) Designations by operation of law

(i) Any area designated with respect to any air pollutant
under the provisions of paragraph (1)(A), (B), or (C) of this
subsection (as in effect immediately before November 15,
1990) is designated, by operation of law, as a nonattainment
area for such pollutant within the meaning of subparagraph

(A)().
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(ii) Any area designated with respect to any air pollutant
under the provisions of paragraph (1)(E) (as in effect imme-
diately before November 15, 1990) is designated by opera-
tion of law, as an attainment area for such pollutant within
the meaning of subparagraph (A)(ii).

(iii) Any area designated with respect to any air pollutant
unider the provisions of paragraph (1)(D) (as in effect imme-
diately before November 15, 1990) is designated, by opera-
tion of law, as an unclassifiable area for such pollutant
‘within the meaning of subparagraph (A)(iii).

(2) Publication of designations and redesignations

(A) The Administrator shall publish a notice in the Federal
Register promulgating any designation under paragraph (1) or
(5), or announcing any designation under paragraph (4), or
promulgating any redesignation under paragraph (3).

(B) Promulgation or announcement of a designation under
paragraph (1), (4) or (5) shall not be subject to the provisions of
sections 553 through 557 of Title 5 (relating to notice and
comment), except nothing herein shall be construed as preclud-
ing such public notice and comment whenever possible.

(3) Redesignation

(A) Subject to the requirements of subparagraph (E), and on
the basis of air quality data, planning and control considerations,
or any other air quality-related considerations the Administrator
deems appropriate, the Administrator may at any time notify the
Governor of any State that available information indicates that
the designation of any area or portion of an area within the State
or interstate area should be revised. In issuing such notification,
which shall be public, to the Governor, the Administrator shall
provide such information as the Administrator may have avail-
able explaining the basis for the notice.

(B) No later than 120 days after receiving a notification under
subparagraph (A), the Governor shall submit to the Administra-
tor such redesignation, if any, of the appropriate area (or areas)
or portion thereof within the State or interstate area, as the
Governor considers appropriate.

(C) No later than 120 days after the date described in subpara-
graph (B) (or paragraph (1)(B)(iii)), the Administrator shall pro-
mulgate the redesignation, if any, of the area or portion thereof,
submitted by the Governor in accordance with subparagraph
(B), making such modifications as the Administrator may deem
necessary, in the same manner and under the same procedure as
is applicable under clause (i) of paragraph (1)(B), except that
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the phrase “60 days” shall be substituted for the phrase ‘120
days” in that clause. If the Governor does not submit, in
accordance with subparagraph (B), a redesignation for an area
(or portion thereof) identified by the Administrator under sub-
paragraph (A), the Administrator shall promulgate such redesig-
nation, if any, that the Administrator deems appropriate.

(D) The Governor of any State may, on the Governor’s own
motion, submit to the Administrator a revised designation of any
area or portion thereof within the State. Within 18 months of
receipt of a complete State redesignation submittal, the Adminis-
trator shall approve or deny such redesignation. The submission
of a redesignation by a Governor shall not affect the effectiveness
or enforceability of the applicable implementation plan for the
State.

(E) The Administrator may not promulgate a redesignation of
a nonattainment area (or portion thereof) to attainment unless—

(i) the Administrator determines that the area has at-
tained the national ambient air quality standard;

(ii) the Administrator has fully approved the applicable
implementation plan for the area under section 7410(k) of
this title;

(iii) the Administrator determines that the improvement
in air quality is due to permanent and enforceable reduc-
tions in emissions resulting from implementation of the
applicable implementation plan and applicable Federal air
pollutant control regulations and other permanent and en-
forceable reductions;

(iv) the Administrator has fully approved a maintenance
plan for the area as meeting the requirements of section
7505a of this title; and

(v) the State containing such area has met all require-
ments applicable to the area under section 7410 of this title
and part D of this subchapter.

(F) The Administrator shall not promulgate any redesignation
of any area (or portion thereof) from nonattainment to unclassifi-
able.

(4) Nonattainment designations for ozone, carbon monoxide
and particulate matter (PM-10)
(A) Ozone and carbon monoxide

(i) Within 120 days after November 15, 1990, each Gover-
nor of each State shall submit to the Administrator a list that
designates, affirms or reaffirms the designation of, or redes-

ignates (as the case may be), all areas (or portions thereof) of
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the Governor’'s State as attainment, nonattainment, or un-
classifiable with respect to the national ambient air quality
standards for ozone and carbon monoxide.

(ii) No later than 120 days after the date the Governor is
required to submit the list of areas (or portions thereof)
required under clause (i) of this subparagraph, the Adminis-
trator shall promulgate such designations, making such
modifications as the Administrator may deem necessary, in
the same manner, and under the same procedure, as is
applicable under clause (ii) of paragraph (1)(B), except that
the phrase “60 days” shall be substituted for the phrase “120
days” in that clause. If the Governor does not submit, in
accordance with clause (i) of this subparagraph, a designa-
tion for an area (or portion thereof), the Administrator shall
promulgate the designation that the Administrator deems
appropriate.

(iif) No nonattainment area may be redesignated as an
attainment area under this subparagraph.

(iv) Notwithstanding paragraph (1)(C)(ii) of this subsec-
tion, if an ozone or carbon monoxide nonattainment area
located within a metropolitan statistical area or consolidated
metropolitan statistical area (as established by the Bureau of
the Census) is classified under part D of this subchapter as a
Serious, Severe, or Extreme Area, the boundaries of such
area are hereby revised (on the date 45 days after such
classification) by operation of law to include the entire
metropolitan statistical area or consolidated metropolitan
statistical area, as the case may be, unless within such
45-day period the Governor (in consultation with State and
local air pollution control agencies) notifies the Administra-
tor that additional time is necessary to evaluate the applica-
tion of clause (v). Whenever a Governor has submitted such
a notice to the Administrator, such boundary revision shall
occur on the later of the date 8 months after such classifica-
tion or 14 months after November 15, 1990, unless the
Governor makes the finding referred to in clause (v), and the
Administrator concurs in such finding, within such period.
Except as otherwise provided in this paragraph, a boundary
revision under this clause or clause (v) shall apply for
purposes of any State implementation plan revision required
to be submitted after November 15, 1990.

(v) Whenever the Governor of a State has submitted a
notice under clause (iv), the Governor, in consultation with
State and local air pollution control agencies, shall under-
take a study to evaluate whether the entire metropolitan
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statistical area or consolidated metropolitan statistical area
should be included within the nonattainment area. Whenev-
er a Governor finds and demonstrates to the satisfaction of
the Administrator, and the Administrator concurs in such
finding, that with respect to a portion of a metropolitan
statistical area or consolidated metropolitan statistical area,
sources in the portion do not contribute significantly to
violation of the national ambient air quality standard, the
Administrator shall approve the Governor’s request to ex-
clude such portion from the nonattainment area. In making
such finding, the Governor and the Administrator shall con-
sider factors such as population density, traffic congestion,
commercial development, industrial development, meteoro-
logical conditions, and pollution transport.

(B) PM-10 designations
By operation of law, until redesignation by the Administra-
tor pursuant to paragraph (3)—

(i) each area identified in 52 Federal Register 29383
(Aug. 7, 1987) as a Group I area (except to the extent
that such identification was modified by the Administra-
tor before November 15, 1990) is designated nonattain-
ment for PM-10;

(ii) any area containing a site for which air quality
monitoring data show a violation of the national am-
bient air quality standard for PM-10 before January 1,
1989 (as determined under part 50, appendix K of title
40 of the Code of Federal Regulations) is hereby desig-
nated nonattainment for PM-10; and

(iii) each area not described in clause (i) or (ii) is
hereby designated unclassifiable for PM-10.

Any designation for particulate matter (measured in terms of
total suspended particulates) that the Administrator promul-
gated pursuant to this subsection (as in effect immediately
before November 15, 1990) shall remain in effect for pur-
poses of implementing the maximum allowable increases in
concentrations of particulate matter (measured in terms of
total suspended particulates) pursuant to section 7473(b) of
this title, until the Administrator determines that such desig-
nation is no longer necessary for that purpose.

(5) Designations for lead
The Administrator may, in the Administrator’s discretion at
any time the Administrator deems appropriate, require a State to
designate areas (or portions thereof) with respect to the national
430
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ambient air quality standard for lead in effect as of November
15, 1990, in accordance with the procedures under subpara-
graphs (A) and (B) of paragraph (1), except that in applying
subparagraph (B)(i) of paragraph (1) the phrase ‘2 years from
the date of promulgation of the new or revised national ambient
air quality standard” shall be replaced by the phrase ‘1 year
from the date the Administrator notifies the State of the require-
ment to designate areas with respect to the standard for lead”.

(e) Redesignation of air quality control regions

(1) Except as otherwise provided in paragraph (2), the Governor
of each State is authorized, with the approval of the Administrator, to
redesignate from time to time the air quality control regions within
such State for purposes of efficient and effective air quality manage-
ment. Upon such redesignation, the list under subsection (d) of this
section shall be modified accordingly.

(2) In the case of an air quality control region in a State, or part of
such region, which the Administrator finds may significantly affect
air pollution concentrations in another State, the Governor of the
State in which such region, or part of a region, is located may
redesignate from time to time the boundaries of so much of such air
quality control region as is located within such State only with the
approval of the Administrator and with the consent of all Governors
of all States which the Administrator determines may be significantly
affected.

(3) No compliance date extension granted under section

7413(d)(5) of this title (relating to coal conversion) shall cease to be
effective by reason of the regional limitation provided in section
7413(d)(5) of this title if the violation of such limitation is due solely
to a redesignation of a region under this subsection.
(July 14, 1955, c. 360, Title I, § 107, as added Dec. 31, 1970, Pub.L. 91-604,
§ 4(a), 84 Stat. 1678, and amended Aug. 7, 1977, Pub.L. 95-95, Title I,
§ 103, 91 Stat. 687; Nov. 15, 1990, Pub.L. 101-549, Title I, § 101(a), 104
Stat. 2399.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1970 Acts. House Report No. 91-1146
and Conference Report No. 91-1783, see
1970 U.S. Code Cong. and Adm. News, p.
5356.

1977 Acts. House Report No. 95-294
and House Conference Report No.
95-564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077.

1990 Acts. Senate Report No. 101-228,
House Conference Report No. 101-952,

and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
3385.

References in Text

Section 7413 of this title, referred to in
subsec. (e)(3), was amended generally by
Pub.L. 101-549, Title VII, § 701, Nov. 15,
1990, 104 Stat. 2672, and, as so amend-
ed, subsec. (d) of section 7413 no longer
relates to final compliance orders.

431

ADD-8



USCA Case #08-1200

DoasMenNR#GO6O369N PRilvENGAON7/2012

14. Reasons for designations

Failure of the Agency to give a timely
rationale for designation of part of one
county as a ‘“‘nonattainment’’ area under
this chapter could not be cured by any
participation by electric utility in sepa-
rate, future rule-making procedure, as
past Agency caprice may not be remedied
by a promise of future Agency fairness.
Columbus and Southern Ohio Elec. Co. v.
Costle, C.A.6 1980, 638 F.2d 910. Envi-
ronmental Law & 293

15. Moot questions

Arizona’s challenge to Environmental
Protection Agency’s disapproval of its
carbon monoxide implementation plan
revisions for attaining national ambient
air quality standards, which was based on
state’s claim that only 900 square miles
rather than 2,000 square miles as claimed
by EPA was nonattainment area, was ren-

Paged420 $7ED8

dered moot when EPA redesignated
1,100 square miles as attainment. State
of Ariz. v. Thomas, C.A.9 1987, 824 F.2d
745. Environmental Law & 663

It could not be determined that judicial
review of redesignation of county as a
nonattainment area under this chapter
rather than “‘unclassifiable” was moot by
reason of modification of the designation,
five days before oral argument, from
“nonattainment’”’ to ‘‘attainment or un-
classifiable”” where there was no record
from which it would be possible for court
of appeals to decide whether further re-
classification of county to nonattainment
status was imminent, and question of
mootness should be considered by the
Agency on remand. City of Waco v.
E.P.A., C.A.5 1980, 620 F.2d 84. Federal
Courts & 13.25

§ 7408. Aair quality criteria and control techniques

(a) Air pollutant list; publication and revision by Administrator;
issuance of air quality criteria for air pollutants

(1) For the purpose of establishing national primary and second-
ary ambient air quality standards, the Administrator shall within 30
days after December 31, 1970, publish, and shall from time to time
thereafter revise, a list which includes each air pollutant—

(A) emissions of which, in his judgment, cause or contribute
to air pollution which may reasonably be anticipated to endanger

public health or welfare;

(B) the presence of which in the ambient air results from
numerous or diverse mobile or stationary sources; and

(C) for which air quality criteria had not been issued before
December 31, 1970, but for which he plans to issue air quality

criteria under this section.

(2) The Administrator shall issue air quality criteria for an air

pollutant within 12 months after he has included such pollutant in a
list under paragraph (1). Air quality criteria for an air pollutant
shall accurately reflect the latest scientific knowledge useful in indi-
cating the kind and extent of all identifiable effects on public health
or welfare which may be expected from the presence of such pollu-
tant in the ambient air, in varying quantities. The criteria for an air
pollutant, to the extent practicable, shall include information on—
(A) those variable factors (including atmospheric conditions)
which of themselves or in combination with other factors may
alter the effects on public health or welfare of such air pollutant;
439
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(B) the types of air pollutants which, when present in the
atmosphere, may interact with such pollutant to produce an
adverse effect on public health or welfare; and

(C) any known or anticipated adverse effects on welfare.

A S

(b) Issuance by Administrator of information on air pollution con-
trol techniques; standing consulting committees for air pollu-
tants; establishment; membership

(1) Simultaneously with the issuance of criteria under subsection

(a) of this section, the Administrator shall, after consultation with
appropriate advisory committees and Federal departments and
agencies, issue to the States and appropriate air pollution control
agencies information on air pollution control techniques, which in-
formation shall include data relating to the cost of installation and
operation, energy requirements, emission reduction benefits, and
environmental impact of the emission control technology. Such in-
formation shall include such data as are available on available tech-
nology and alternative methods of prevention and control of air pol-
lution. Such information shall also include data on alternative
fuels, processes, and operating methods which will result in elimi-
nation or significant reduction of emissions.

(2) In order to assist in the development of information on pollu-
tion control techniques, the Administrator may establish a standing
consulting committee for each air pollutant included in a list publish-
ed pursuant to subsection (a)(1) of this section, which shall be
comprised of technically qualified individuals representative of State
and local governments, industry, and the academic community.
Each such committee shall submit, as appropriate, to the Administra-
tor information related to that required by paragraph (1).

(c) Review, modification, and reissuance of criteria or information

The Administrator shall from time to time review, and, as appro-
priate, modify, and reissue any criteria or information on control
techniques issued pursuant to this section. Not later than six months
after August 7, 1977, the Administrator shall revise and reissue
criteria relating to concentrations of NO, over such period (not more
than three hours) as he deems appropriate. Such criteria shall
include a discussion of nitric and nitrous acids, nitrites, nitrates,
nitrosamines, and other carcinogenic and potentially carcinogenic
derivatives of oxides of nitrogen.

(d) Publication in Federal Register; availability of copies for gener-
al public
The issuance of air quality criteria and information on air pollution
control techniques shall be announced in the Federal Register and
copies shall be made available to the general public.
440

ADD-10



USCA Case #08-1200 I%%glé@emfjl)%(ﬁ%ﬁm sled: 04dN/2012  Page 42 gf-ffos

(e) Transportation planning and guidelines

The Administrator shall, after consultation with the Secretary of
Transportation, and after providing public notice and opportunity for
comment, and with State and local officials, within nine months after
November 15, 1990, and periodically thereafter as necessary to
maintain a continuous transportation-air quality planning process,
update the June 1978 Transportation-Air Quality Planning Guide-
lines and publish guidance on the development and implementation
of transportation and other measures necessary to demonstrate and
maintain attainment of national ambient air quality standards. Such
guidelines shall include information on—

(1) methods to identify and evaluate alternative planning and
control activities;

(2) methods of reviewing plans on a regular basis as condi-
tions change or new information is presented;

(3) identification of funds and other resources necessary to
implement the plan, including interagency agreements on pro-
viding such funds and resources;

(4) methods to assure participation by the public in all phases
of the planning process; and

(5) such other methods as the Administrator determines nec-
essary to carry out a continuous planning process.

() Information regarding processes, procedures, and methods to
reduce or control pollutants in transportation; reduction of
mobile source related pollutants; reduction of impact on pub-
lic health

(1) The Administrator shall publish and make available to appro-
priate Federal, State, and local environmental and transportation
agencies not later than one year after November 15, 1990, and from
time to time thereafter—

(A) information prepared, as appropriate, in consultation with
the Secretary of Transportation, and after providing public no-
tice and opportunity for comment, regarding the formulation
and emission reduction potential of transportation control mea-
sures related to criteria pollutants and their precursors, includ-
ing, but not limited to—

(i) programs for improved public transit;

(ii) restriction of certain roads or lanes to, or construction
of such roads or lanes for use by, passenger buses or high
occupancy vehicles;

(iii) employer-based transportation management plans,
including incentives;

(iv) trip-reduction ordinances;
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(v) traffic flow improvement programs that achieve emis-
sion reductions;

(vi) fringe and transportation corridor parking facilities
serving multiple occupancy vehicle programs or transit ser-
vice;

(vii) programs to limit or restrict vehicle use in downtown
areas or other areas of emission concentration particularly
during periods of peak use;

(viii) programs for the provision of all forms of high-
occupancy, shared-ride services;

(ix) programs to limit portions of road surfaces or certain
sections of the metropolitan area to the use of non-motorized
vehicles or pedestrian use, both as to time and place;

(x) programs for secure bicycle storage facilities and other
facilities, including bicycle lanes, for the convenience and
protection of bicyclists, in both public and private areas;

(xi) programs to control extended idling of vehicles;

(xii) programs to reduce motor vehicle emissions, consis-
tent with subchapter II of this chapter, which are caused by
extreme cold start conditions;

(xiii) employer-sponsored programs to permit flexible
work schedules;

(xiv) programs and ordinances to facilitate non-automo-
bile travel, provision and utilization of mass transit, and to
generally reduce the need for single-occupant vehicle travel,
as part of transportation planning and development efforts
of a locality, including programs and ordinances applicable
to new shopping centers, special events, and other centers of
vehicle activity;

(xv) programs for new construction and major recon-
structions of paths, tracks or areas solely for the use by
pedestrian or other non-motorized means of transportation
when economically feasible and in the public interest. For
purposes of this clause, the Administrator shall also consult
with the Secretary of the Interior; and

(xvi) program to encourage the voluntary removal from
use and the marketplace of pre-1980 model year light duty
vehicles and pre-1980 model light duty trucks.

(B) information on additional methods or strategies that will
contribute to the reduction of mobile source related pollutants
during periods in which any primary ambient air quality stan-
dard will be exceeded and during episodes for which an air
pollution alert, warning, or emergency has been declared;

442

ADD-12




USCA Case #08-1200  [oncesnentr/280P8DiDN PRIRENIHGN /2012  Page4d 976408

(C) information on other measures which may be employed to
reduce the impact on public health or protect the health of
sensitive or susceptible individuals or groups; and

(D) information on the extent to which any process, proce-
dure, or method to reduce or control such air pollutant may
cause an increase in the emissions or formation of any other
pollutant.

(2) In publishing such information the Administrator shall also
include an assessment of—

(A) the relative effectiveness of such processes, procedures,
and methods;

(B) the potential effect of such processes, procedures, and
methods on transportation systems and the provision of trans-
portation services; and

(C) the environmental, energy, and economic impact of such
processes, procedures, and methods.

(g) Assessment of risks to ecosystems

The Administrator may assess the risks to ecosystems from expo-
sure to criteria air pollutants (as identified by the Administrator in
the Administrator’s sole discretion).

(h) RACT/BACT/LAER clearinghouse

The Administrator shall make information regarding emission con-

trol technology available to the States and to the general public
through a central database. Such information shall include all
control technology information received pursuant to State plan provi-
sions requiring permits for sources, including operating permits for
existing sources.
(July 14, 1955, c. 360, Title I, § 108, as added Dec. 31, 1970, Pub.L. 91-604,
§ 4(a), 84 Stat. 1678, and amended Aug. 7, 1977, Pub.L. 95-95, Title I,
8§ 104, 105, Title 1V, & 401(a), 91.Stat. 689, 790; Nov. 15, 1990, Pub.L.
101-549, Title I, 88 108(a) to (c), (0), 111, 104 Stat. 2465, 2466, 2469, 2470;
Nov. 10, 1998, Pub.L. 105-362, Title XV, § 1501(b), 112 Stat. 3294.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1970 Acts. House Report No. 91-1146
and Conference Report No. 91-1783, see
1970 U.S. Code Cong. and Adm. News, p.
5356.

1977 Acts. House Report No. 95-294
and House Conference Report No.
95-564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077.

1990 Acts. Senate Report No. 101-228,
House Conference Report No. 101-952,

and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
3385. :

Codifications
Section was formerly classified to sec-
tion 1857c-3 of this title.

Reference in subsec. (e) in the original
to ‘“enactment of the Clean Air Act
Amendments of 1989" has been codified
as “November 15, 1990” as manifesting
Congressional intent in the date of the
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and thus new source review (NSR) was
not required under the Clean Air Act
(CAA), although refinery had allowed its
operating permit to expire due to non-
payment ol f(ees, where refinery had al-
lowed its permit to lapse with express
understanding that air quality manage-
ment district would reinstate the permit if
refinery paid fees within one year, and
refinery paid [ee to reinstate its permit
within that time. Communities For a
Better Environment v. Cenco Refining
Co., C.D.Cal.2001, 179 F.Supp.2d 1128,
affirmed 35 Fed.Appx. 508, 2002 WL
1000091. Environmental Law & 271

Environmental Protection Agency’s
(EPA) proposed schedule to review and
revise national ambient air quality stan-
dards (NAAQS), including particulate
matter (PM) criteria, based on latest sci-
entific knowledge violated Clean Air Act’s
mandate [or review at S5-year intervals
and, thus, district court would impose
revised timetable including review by in-
dependent scientific review committee
(CASAC), excluding wholly discretionary
review by Office of Budget Management,
and reducing period of public comment
to statutory minimum of 60 days. Ameri-
can Lung Ass’'n v. Browner, D.Ariz.1994,
884 F.Supp. 345. Environmental Law
& 255

Page 45 & $309

Administrator did not abuse his discre-
tion under this chapter in establishing
time schedule for review and revision of
sulfur dioxide criteria or in refusing to
expedite schedule, despite coal compa-
ny’s claims that existing criteria no long-
er actively reflected latest scientific
knowledge concerning sulfur dioxide and
that enforcement of compliance deadline
would cause company to suffer great eco-
nomic loss because coal it mined had too
high sulfur content to satisfy existing lim-
itation without costly emission reduction
equipment. Consolidation Coal Co. v.’
Costle, S.D.Ohio 1979, 483 F.Supp. 1003.
Environmental Law &= 280

5. Mandamus

Once Administrator determines that a
pollutant has an adverse effect on public
health or welfare and comes from one or
more of the numerous or diverse mobile
or stationary sources he has the duty to
list such pollutant as a pollutant; such
duty, which is related to the establish-
ment of national primary and secondary
ambient air quality standards, is enforce-
able by way of mandamus. Natural Re-
sources Defense Council, Inc. v. Train,
S.D.N.Y.1976, 411 F.Supp. 864, alfirmed
545 F.2d 320. Environmental Law &
254; Mandamus & 99

§ 7409. National primary and secondary ambient air quality

standards

(a) Promulgation
(1) The Administrator—

(A) within 30 days after December 31, 1970, shall publish
proposed regulations prescribing a national primary ambient air
quality standard and a national secondary ambient air quality
standard for each air pollutant for which air quality criteria have
been issued prior to such date; and

(B) after a reasonable time for interested persons to submit
written comments thereon (but no later than 90 days after the
initial publication of such proposed standards) shall by regula-
tion promulgate such proposed national primary and secondary
ambient air quality standards with such modifications as he

deems appropriate.

(2) With respect to any air pollutant for which air quality criteria
are issued after December 31, 1970, the Administrator shall publish,
simultaneously with the issuance of such criteria and information,
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proposed national primary and secondary ambient air quality stan-
dards for any such pollutant. The procedure provided for in para-
graph (1)(B) of this subsection shall apply to the promulgation of
such standards. .

(b) Protection of public health and welfare

(1) National primary ambient air quality standards, prescribed
under subsection (a) of this section shall be ambient air quality
standards the attainment and maintenance of which in the judgment
of the Administrator, based on such criteria and allowing an ade-
quate margin of safety, are requisite to protect the public health.
Such primary standards may be revised in the same manner as
promulgated.

(2) Any national secondary ambient air quality standard pre-
scribed under subsection (a) of this section shall specify a level of air
quality the attainment and maintenance of which in the judgment of
the Administrator, based on such criteria, is requisite to protect the
public welfare from any known or anticipated adverse effects associ-
ated with the presence of such air pollutant in the ambient air. Such
] secondary standards may be revised in the same manner as promul-
gated.

(c) National primary ambient air quality standard for nitrogen diox-
ide

The Administrator shall, not later than one year after August 7,
1977, promulgate a national primary ambient air quality standard for
NO, concentrations over a period of not more than 3 hours unless,
based on the criteria issued under section 7408(c) of this title, he
finds that there is no significant evidence that such a standard for
such a period is requisite to protect public health.

(d) Review and revision of criteria and standards; independent
scientific review committee; appointment; advisory functions

(1) Not later than December 31, 1980, and at five-year intervals
thereafter, the Administrator shall complete a thorough review of the
criteria published under section 7408 of this title and the national
ambient air quality standards promulgated under this section and
shall make such revisions in such criteria and standards and promul-
gate such new standards as may be appropriate in accordance with
section 7408 of this title and subsection (b) of this section. The
Administrator may review and revise criteria or promulgate new
standards earlier or more frequently than required under this para-
graph.

(2)(A) The Administrator shall appoint an independent scientific
review committee composed of seven members including at least one
448
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member of the National Academy of Sciences, one physician, and
one person representing State air pollution control agencies.

(B) Not later than January 1, 1980, and at five-year intervals
thereafter, the committee referred to in subparagraph (A) shall com-
plete a review of the criteria published under section 7408 of this title
and the national primary and secondary ambient air quality stan-
dards promulgated under this section and shall recommend to the
Administrator any new national ambient air quality standards and
revisions of existing criteria and standards as may be appropriate
under section 7408 of this title and subsection (b) of this section.

(C) Such committee shall also (i) advise the Administrator of areas
in which additional knowledge is required to appraise the adequacy
and basis of existing, new, or revised national ambient air quality
standards, (ii) describe the research efforts necessary to provide the
required information, (iii) advise the Administrator on the relative
contribution to air pollution concentrations of natural as well as
anthropogenic activity, and (iv) advise the Administrator of any
adverse public health, welfare, social, economic, or energy effects
which may result from various strategies for attainment and mainte-
nance of such national ambient air quality standards.

(July 14, 1955, c. 360, Title I, § 109, as added Dec. 31, 1970, Pub.L. 91-604,

§ 4(a), 84 Stat. 1679, and amended Aug. 7, 1977, Pub.L. 95-95, Title I,
§ 106, 91 Stat. 691.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1970 Acts. House Report No. 91-1146
and Conference Report No. 91-1783, see
1970 U.S. Code Cong. and Adm. News, p.
5356.

1977 Acts. House Report No. 95-294
and House Conference Report No.
95-564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077.

Codifications
Section was [ormerly classified to sec-
tion 1857c~4 of this title.

Amendments
1977 Amendments. Subsec. (c).
Pub.L. 95-95, § 106(b), added subsec. (c).

Subsec. (d). Pub.L. 95-95, § 106(a),
added subsec. (d).

Effective and Applicability Provisions
1977 Acts. Amendment by Pub.L.

95-95 elfective Aug. 7, 1977, except as

otherwise expressly provided, see section

406(d) ol Pub.L. 95-95, set out as a note
under section 7401 of this title.

Prior Provisions

A prior section 109 of Act July 14,
1955, was renumbered section 116 by
Pub.L. 91-604 and is set out as section
7416 ol this title.

Modification or Rescission of Rules, Reg-
ulations, Orders, Determinations, Con-
tracts, Certifications, Authorizations,
Delegations, and Other Actions
All rules, regulations, orders, determi-

nations, contracts, certifications, authori-

zations, delegations, or other actions duly
issued, made, or taken by or pursuant to

Act July 14, 1955, the Clean Air Act, as in

elfect immediately prior to the date of

enactment of Pub.L. 95-95 [Aug. 7, 1977]

o continue in full force and effect until

modified or rescinded in accordance with

Act July 14, 1955, as amended by Pub.L.

95-95 [this chapter], see section 406(b) of

Pub.L. 95-95, set out as an Eflective and

Applicability Provisions of 1977 Acts note

under section 7401 of this title.
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exclusive jurisdiction of the District Court
for the District of Columbia; Act set forth
bright line rule for agency action. Amer-
ican Lung Ass'n v. Reilly, C.A.2 (N.Y)
1992, 962 F.2d 258. Federal Courts &
1134

25. Intervention

District court did not abuse its discre-
tion in denying intervention as of right
requested by 67 electric utilities in citi-
zens’ suit against the Environmental Pro-
tection Agency (EPA) to compel review,
and if appropriate revision, of national
ambient air quality standards for ozone,
despite utilities’ contention that they de-
sired opportunity to help shape schedule
for judicially compelled new rule making;
utilities asked for little that was new or
even particularly different from defenses
asserted by EPA. American Lung Ass'n
v. Reilly, C.A.2 (N.Y.) 1992, 962 F.2d 258.
Federal Civil Procedure ¢ 331

26. Estoppel

Agency was not collaterally estopped
from asserting validity of its promul-
gation of attainment status designation
for California by virtue of judicial deci-
sion made with respect to Pennsylvania
designations. Western Oil and Gas Ass'n

v. U.S. E.P.A, C.A9 1980, 633 F.2d 803.

Judgment & 714(1)

27. Judicial review

Owner of electrical power plant com-
plex had standing to challenge applica-
tion by Environmental Protection Agency
(EPA) of performance standards for pe-
troleumn refineries, which were promul-
gated under Clean Air Act, to two station-
ary gas turbines located in the complex.
Star Enterprise v. U.S. E.P.A, CA3
2000, 235 F.3d 139, as amended. Envi-
ronmental Law & 656

Page 4¥20§6210

Only after Environmental Protection
Agency itself had applied principle alleg-
edly limiting agency’s discretion in set-
ting national ambient air quality standard
(NAAQS) levels, would court be able to
determine whether the principle, in prac-
tice, fulfilled purposes of the nondelega-
tion doctrine. American Trucking Asso-
ciations, Inc. v. U.S.E.P.A., C.A.D.C.1999,
195 F.3d 4, 338 U.S.App.D.C. 389, certio-
rari granted 120 S.Ct. 2003, 529 U.S.
1129, 146 L.Ed.2d 954, certiorari granted
120 S.Ct. 2193, 530 U.S. 1202, 147
L.Ed.2d 231, affirmed-in part, reversed in
part 121 S.Ct. 903, 531 U.S. 457, 149
L.Ed.2d 1, on remand 283 F.3d 355, 350
U.S.App.D.C. 254, certiorari granted,
cause remanded 121 S.Ct. 1222, 532 U.S.
901, 149 L.Ed.2d 133, certiorari denied

121 S.Ct. 1224, 532 U.S. 903, 149
L.Ed.2d 135. Environmental Law &
683

Under this chapter, successful state
court challenge on procedural grounds
renders an implementation plan provi-
sion unenforceable in both federal and
state courts, even though it has previously
been approved by the federal Environ-
mental Protection Agency. Sierra Club v.
Indiana-Kentucky Elec. Corp., C.A.7
(Ind.) 1983, 716 F.2d 1145. Judgment
& 584; Judgment & 828.20(1)

Where Administrator bases his conclu-
sion as to an adequate margin of safety
on a reasoned analysis and evidence of
risk the court will not reverse his deter-
mination of a primary and secondary na-
tional ambient air quality standard.
American Petroleum Institute v. Costle,
C.A.D.C.1981, 665 F.2d 1176, 214
U.S.App.D.C. 358, certiorari denied 102
S.Ct. 1737, 455 U.S. 1034, 72 L.Ed.2d
152. Environmental Law & 683

§ 7410. state implementation plans for national primary and
secondary ambient air quality standards

(a) Adoption of plan by State; submission to Administrator; content
of plan; revision; new sources; indirect source review pro-
gram; supplemental or intermittent control systems

(1) Each State shall, after reasonable notice and public hearings,
adopt and submit to the Administrator, within 3 years (or such
shorter period as the Administrator may prescribe) after the promul-
gation of a national primary ambient air quality standard (or any
revision thereof) under section 7409 of this title for any air pollutant,
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a plan which provides for implementation, maintenance, and en-
forcement of such primary standard in each air quality control region
(or portion thereof) within such State. In addition, such State shall
adopt and submit to the Administrator (either as a part of a plan
submitted under the preceding sentence or separately) within 3 years
(or such shorter period as the Administrator may prescribe) after the
promulgation of a national ambient air quality secondary standard
(or revision thereof), a plan which provides for implementation,
maintenance, and enforcement of such secondary standard in each
air quality control region (or portion thereof) within such State.
Unless a separate public hearing is provided, each State shall consid-
er its plan implementing such secondary standard at the hearing
required by the first sentence of this paragraph.

(2) Each implementation plan submitted by a State under this
chapter shall be adopted by the State after reasonable notice and
public hearing. Each such plan shall—

(A) include enforceable emission limitations and other control
measures, means, or techniques (including economic incentives
such as fees, marketable permits, and auctions of emissions
k rights), as well as schedules and timetables for compliance, as
may be necessary or appropriate to meet the applicable require-
ments of this chapter;

(B) provide for establishment and operation of appropriate
devices, methods, systems, and procedures necessary to—

(i) monitor, compile, and analyze data on ambient air
quality, and

(ii) upon request, make such data available to the Admin-
istrator;

(C) include a program to provide for the enforcement of the
measures described in subparagraph (A), and regulation of the
modification and construction of any stationary source within
the areas covered by the plan as necessary to assure that national
ambient air quality standards are achieved, including a permit
program as required in parts C and D of this subchapter;

(D) contain adequate provisions—

(i) prohibiting, consistent with the provisions of this sub-
chapter, any source or other type of emissions activity within

the State from emitting any air pollutant in amounts which
will—

(I) contribute significantly to nonattainment in, or
interfere with maintenance by, any other State with
respect to any such national primary or secondary am-
bient air quality standard, or
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(IT) interfere with measures required to be included
in the applicable implementation plan for any other
State under part C of this subchapter to prevent signifi-
cant deterioration of air quality or to protect visibility,

(ii) insuring compliance with the applicable requirements
of sections 7426 and 7415 of this title (relating to interstate
and international pollution abatement);

(E) provide (i) necessary assurances that the State (or, except
where the Administrator deems inappropriate, the general pur-
pose local government or governments, or a regional agency
designated by the State or general purpose local governments for
such purpose) will have adequate personnel, funding, and au-
thority under State (and, as appropriate, local) law to carry out
such implementation plan (and is not prohibited by any provi-
sion of Federal or State law from carrying out such implementa-
tion plan or portion thereof), (ii) requirements that the State
comply with the requirements respecting State boards under
section 7428 of this title, and (iii) necessary assurances that,
where the State has relied on a local or regional government,
agency, or instrumentality for the implementation of any plan
provision, the State has responsibility for ensuring adequate
implementation of such plan provision;

(F) require, as may be prescribed by the Administrator—

(i) the installation, maintenance, and replacement of
equipment, and the implementation of other necessary steps,
by owners or operators of stationary sources to monitor
emissions from such sources,

(ii) periodic reports on the nature and amounts of emis-
sions and emissions-related data from such sources, and

(iii) correlation of such reports by the State agency with
any emission limitations or standards established pursuant
to this chapter, which reports shall be available at reason-
able times for public inspection;

(G) provide for authority comparable to that in section 7603 of
this title and adequate contingency plans to implement such
authority;

(H) provide for revision of such plan—

(i) from time to time as may be necessary to take account
of revisions of such national primary or secondary ambient
air quality standard or the availability of improved or more
expeditious methods of attaining such standard, and

(ii) except as provided in paragraph (3)(C), whenever the
Administrator finds on the basis of information available to
the Administrator that the plan is substantially inadequate to
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attain the national ambient air quality standard which it
implements or to otherwise comply with any additional
requirements established under this chapter;

(I) in the case of a plan or plan revision for an area designated
as a nonattainment area, meet the applicable requirements of
part D of this subchapter (relating to nonattainment areas);

(J) meet the applicable requirements of section 7421 of this
title (relating to consultation), section 7427 of this title (relating
to public notification), and part C of this subchapter (relating to
prevention of significant deterioration of air quality and visibility
protection);

(K) provide for—

(i) the performance of such air quality modeling as the
Administrator may prescribe for the purpose of predicting
the effect on ambient air quality of any emissions of any air
pollutant for which the Administrator has established a
national ambient air quality standard, and

(ii) the submission, upon request, of data related to such
air quality modeling to the Administrator;

(L) require the owner or operator of each major stationary
source to pay to the permitting authority, as a condition of any
permit required under this chapter, a fee sufficient to cover—

(i) the reasonable costs of reviewing and acting upon any
application for such a permit, and

%
g
!

|
%
:

(ii) if the owner or operator receives a permit for such
source, the reasonable costs of implementing and enforcing
the terms and conditions of any such permit (not including
any court costs or other costs associated with any enforce-
ment action),

until such fee requirement is superseded with respect to such
sources by the Administrator’s approval of a fee program under
subchapter V of this chapter; and

(M) provide for consultation and participation by local politi-
cal subdivisions affected by the plan.
(3)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(1), Nov. 15,
1990, 104 Stat. 2409

(B) As soon as practicable, the Administrator shall, consistent with
the purposes of this chapter and the Energy Supply and Environmen-
tal Coordination Act of 1974 [15 U.S.C.A. § 791 et seq.], review each
State’s applicable implementation plans and report to the State on
whether such plans can be revised in relation to fuel burning station-
ary sources (or persons supplying fuel to such sources) without
interfering with the attainment and maintenance of any national
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ambient air quality standard within the period permitted in this
section. If the Administrator determines that any such plan can be
revised, he shall notify the State that a plan revision may be submit-
ted by the State. Any plan revision which is submitted by the State
shall, after public notice and opportunity for public hearing, be
approved by the Administrator if the revision relates only to fuel
burning stationary sources (or persons supplying fuel to such
sources), and the plan as revised complies with paragraph (2) of this
subsection. The Administrator shall approve or disapprove any
revision no later than three months after its submission.

(C) Neither the State, in the case of a plan (or portion thereof)
approved under this subsection, nor the Administrator, in the case of
a plan (or portion thereof) promulgated under subsection (c) of this
section, shall be required to revise an applicable implementation plan
because one or more exemptions under section 7418 of this title
(relating to Federal facilities), enforcement orders under section
7413(d) of this title, suspensions under subsection (f) or (g) of this
section (relating to temporary energy or economic authority), orders
under section 7419 of this title (relating to primary nonferrous
smelters), or extensions of compliance in decrees entered under
section 7413(e) of this title (relating to iron- and steel-producing
operations) have been granted, if such plan would have met the
requirements of this section if no such exemptions, orders, or exten-
sions had been granted. .

(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(2), Nov. 15, 1990,
104 Stat. 2409

(5)(A)(i) Any State may include in a State implementation plan,
but the Administrator may not require as a condition of approval of
such plan under this section, any indirect source review program.
The Administrator may approve and enforce, as part of an applicable
implementation plan, an indirect source review program which the
State chooses to adopt and submit as part of its plan.

(ii) Except as provided in subparagraph (B), no plan promulgated
by the Administrator shall include any indirect source review pro-
gram for any air quality control region, or portion thereof.

(iii) Any State may revise an applicable implementation plan ap-
proved under this subsection to suspend or revoke any such program
included in such plan, provided that such plan meets the require-
ments of this section.

(B) The Administrator shall have the authority to promulgate,
implement and enforce regulations under subsection (c) of this sec-
tion respecting indirect source review programs which apply only to
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federally assisted highways, airports, and other major federally assist-
ed indirect sources and federally owned or operated indirect sources.

(C) For purposes of this paragraph, the term “indirect source”
means a facility, building, structure, installation, real property, road,
or highway which attracts, or may attract, mobile sources of pollu-
tion. Such term includes parking lots, parking garages, and other
facilities subject to any measure for management of parking supply
(within the meaning of subsection (c)(2)(D)(ii) of this section), includ-
ing regulation of existing off-street parking but such term does not
include new or existing on-street parking. Direct emissions sources
or facilities at, within, or associated with, any indirect source shall
not be deemed indirect sources for the purpose of this paragraph.

(D) For purposes of this paragraph the term “indirect source
review program’’ means the facility-by-facility review of indirect
sources of air pollution, including such measures as are necessary to
assure, or assist in assuring, that a new or modified indirect source
will not attract mobile sources of air pollution, the emissions from
which would cause or contribute to air pollution concentrations—

(i) exceeding any national primary ambient air quality stan-
dard for a mobile source-related air pollutant after the primary
standard attainment date, or

(ii) preventing maintenance of any such standard after such
date.

(E) For purposes of this paragraph and paragraph (2)(B), the term
“transportation control measure” does not include any measure
which is an “indirect source review program”’.

(6) No State plan shall be treated as meeting the requirements of
this section unless such plan provides that in the case of any source
which uses a supplemental, or intermittent control system for pur-
poses of meeting the requirements of an order under section 7413(d)
of this title or section 7419 of this title (relating to primary nonfer-
rous smelter orders), the owner or operator of such source may not
temporarily reduce the pay of any employee by reason of the use of
such supplemental or intermittent or other dispersion dependent
control system. '

(b) Extension of period for submission of plans

The Administrator may, wherever he determines necessary, extend
the period for submission of any plan or portion thereof which
implements a national secondary ambient air quality standard for a
period not to exceed 18 months from the date otherwise required for

submission of such plan.
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(c) Preparation and publication by Administrator of proposed regu-
lations setting forth implementation plan; transportation reg-
ulations study and report; parking surcharge; suspension
authority; plan implementation

(1) The Administrator shall promulgate a Federal implementation
plan at any time within 2 years after the Administrator—

(A) finds that a State has failed to make a required submission
or finds that the plan or plan revision submitted by the State
does not satisfy the minimum criteria established under subsec-
tion (k)(1)(A) of this section, or

(B) disapproves a State implementation plan submission in
whole or in part,

unless the State corrects the deficiency, and the Administrator ap-

proves the plan or plan revision, before the Administrator promul-

gates such Federal implementation plan.

(2)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(A), Nov. 15,
1990, 104 Stat. 2409

(B) No parking surcharge regulation may be required by the
Administrator under paragraph (1) of this subsection as a part of an
applicable implementation plan. All parking surcharge regulations
previously required by the Administrator shall be void upon June 22,
1974. This subparagraph shall not prevent the Administrator from
approving parking surcharges if they are adopted and submitted by a
State as part of an applicable implementation plan. The Administra-
tor may not condition approval of any implementation plan submit-
ted by a State on such plan’s including a parking surcharge regula-
tion.

(C) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(B), Nov. 15,
1990, 104 Stat. 2409
(D) For purposes of this paragraph—

(i) The term ‘“‘parking surcharge regulation’” means a regula-
tion imposing or requiring the imposition of any tax, surcharge,
fee, or other charge on parking spaces, or any other area used
for the temporary storage of motor vehicles.

(ii) The term ‘“‘management of parking supply” shall include
any requirement providing that any new facility containing a
given number of parking spaces shall receive a permit or other
prior approval, issuance of which is to be conditioned on air
quality considerations.

(iii) The term ‘‘preferential bus/carpool lane” shall include
any requirement for the setting aside of one or more lanes of a
street or highway on a permanent or temporary basis for the

exclusive use of buses or carpools, or both.
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(E) No standard, plan, or requirement, relating to management of
parking supply or preferential bus/carpool lanes shall be promulgat-
ed after June 22, 1974, by the Administrator pursuant to this section,
unless such promulgation has been subjected to at least one public
hearing which has been held in the area affected and for which
reasonable notice has been given in such area. If substantial
changes are made following public hearings, one or more additional
hearings shall be held in such area after such notice.

(3) Upon application of the chief executive officer of any general
purpose unit of local government, if the Administrator determines
that such unit has adequate authority under State or local law, the
Administrator may delegate to such unit the authority to implement
and enforce within the jurisdiction of such unit any part of a plan
promulgated under this subsection. Nothing in this paragraph shall
prevent the Administrator from implementing or enforcing any appli-
cable provision of a plan promulgated under this subsection.

(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(C), Nov. 15,
1990, 104 Stat. 2409

(5)(A) Any measure in an applicable implementation plan which
requires a toll or other charge for the use of a bridge located entirely
within one city shall be eliminated from such plan by the Administra-
tor upon application by the Governor of the State, which application
shall include a certification by the Governor that he will revise such
plan in accordance with subparagraph (B).

i o

s

(B) In the case of any applicable implementation plan with respect
to which a measure has been eliminated under subparagraph (A),
such plan shall, not later than one year after August 7, 1977, be
revised to include comprehensive measures to:

(i) establish, expand, or improve public transportation mea-
sures to meet basic transportation needs, as expeditiously as is
i practicable; and

(ii) implement transportation control measures necessary to
attain and maintain national ambient air quality standards,

and such revised plan shall, for the purpose of implementing such
comprehensive public transportation measures, include requirements
to use (insofar as is necessary) Federal grants, State or local funds, or
any combination of such grants and funds as may be consistent with
the terms of the legislation providing such grants and funds. Such
measures shall, as a substitute for the tolls or charges eliminated
under subparagraph (A), provide for emissions reductions equivalent
to the reductions which may reasonably be expected to be achieved
through the use of the tolls or charges eliminated.
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(C) Any revision of an implementation plan for purposes of meet-
ing the requirements of subparagraph (B) shall be submitted in
coordination with any plan revision required under part D of this
subchapter.

(d), (e) Repealed. Pub.L. 101-549, Title I, § 101(d)(4), (5), Nov.
15, 1990, 104 Stat. 2409

(f) National or regional energy emergencies; determination by Pres-
ident

(1) Upon application by the owner or operator of a fuel burning
stationary source, and after notice and opportunity for public hear-
ing, the Governor of the State in which such source is located may
petition the President to determine that a national or regional energy
emergency exists of such severity that—

(A) a temporary suspension of any part of the applicable
implementation plan or of any requirement under section 7651j
of this title (concerning excess emissions penalties or offsets)
may be necessary, and

(B) other means of responding to the energy emergency may
be inadequate.

Such determination shall not be delegable by the President to any
other person. If the President determines that a national or regional
energy emergency of such severity exists, a temporary emergency
suspension of any part of an applicable implementation plan or of
any requirement under section 7651j of this title (concerning excess
emissions penalties or offsets) adopted by the State may be issued by
the Governor of any State covered by the President’s determination
under the condition specified in paragraph (2) and may take effect
immediately.
(2) A temporary emergency suspension under this subsection shall
be issued to a source only if the Governor of such State finds that—
(A) there exists in the vicinity of such source a temporary
energy emergency involving high levels of unemployment or loss
of necessary energy supplies for residential dwellings; and
(B) such unemployment or loss can be totally or partially
alleviated by such emergency suspension.

Not more than one such suspension may be issued for any source on
the basis of the same set of circumstances or on the basis of the same
emergency.

(3) A temporary emergency suspension issued by a Governor un-
der this subsection shall remain in effect for a maximum of four
months or such lesser period as may be specified in a disapproval
order of the Administrator, if any. The Administrator may disap-
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prove such suspension if he determines that it does not meet the
requirements of paragraph (2).

(4) This subsection shall not apply in the case of a plan provision
or requirement promulgated by the Administrator under subsection
(c) of this section, but in any such case the President may grant a
temporary emergency suspension for a four month period of any
such provision or requirement if he makes the determinations and
findings specified in paragraphs (1) and (2).

(5) The Governor may include in any temporary emergency sus-
pension issued under this subsection a provision delaying for a
period identical to the period of such suspension any compliance
schedule (or increment of progress) to which such source is subject
under section 1857c-10 of this title, as in effect before August 7,
1977, or section 7413(d) of this title, upon a finding that such source
is unable to comply with such schedule (or increment) solely because
of the conditions on the basis of which a suspension was issued
under this subsection.

(g) Governor’s authority to issue temporary emergency suspensions

(1) In the case of any State which has adopted and submitted to
the Administrator a proposed plan revision which the State deter-
mines—

(A) meets the requirements of this section, and

(B) is necessary (i) to prevent the closing for one year or more
of any source of air pollution, and (ii) to prevent substantial
increases in unemployment which would result from such clos-
ing, and

which the Administrator has not approved or disapproved under this
section within 12 months of submission of the proposed plan revi-
sion, the Governor may issue a temporary emergency suspension of
the part of the applicable implementation plan for such State which
is proposed to be revised with respect to such source. The determi-
nation under subparagraph (B) may not be made with respect to a
source which would close without regard to whether or not the
proposed plan revision is approved.

(2) A temporary emergency suspension issued by a Governor un-
der this subsection shall remain in effect for a maximum of four
months or such lesser period as may be specified in a disapproval
order of the Administrator. The Administrator may disapprove such
suspension if he determines that it does not meet the requirements of
this subsection.

(3) The Governor may include in any temporary emergency sus-
pension issued under this subsection a provision delaying for a
466

ADD-26



USCA Case #08-1200  Degumeniwi IaiiaFionRevEd(ig2012  Page 2420862410

period identical to the period of such suspension any compliance
schedule (or increment of progress) to which such source is subject
under section 1857¢c-10 of this title as in effect before August 7, 1977,
or under section 7413(d) of this title upon a finding that such source
is unable to comply with such schedule (or increment) solely because
of the conditions on the basis of which a suspension was issued
under this subsection.

(h) Publication of comprehensive document for each State setting
forth requirements of applicable implementation plan

(1) Not later than 5 years after November 15, 1990, and every 3
years thereafter, the Administrator shall assemble and publish a
comprehensive document for each State setting forth all require-
ments of the applicable implementation plan for such State and shall
publish notice in the Federal Register of the availability of such
documents.

(2) The Administrator may promulgate such regulations as may be
reasonably necessary to carry out the purpose of this subsection.

(i) Modification of requirements prohibited

Except for a primary nonferrous smelter order under section 7419
of this title, a suspension under subsection (f) or (g) of this section
(relating to emergency suspensions), an exemption under section
7418 of this title (relating to certain Federal facilities), an order
under section 7413(d) of this title (relating to compliance orders), a
plan promulgation under subsection (c) of this section, or a plan
revision under subsection (a)(3) of this section, no order, suspension,
plan revision, or other action modifying any requirement of an
applicable implementation plan may be taken with respect to any
stationary source by the State or by the Administrator.

(j) Technological systems of continuous emission reduction on new
or modified stationary sources; compliance with performance
standards

As a condition for issuance of any permit required under this
subchapter, the owner or operator of each new or modified station-
ary source which is required to obtain such a permit must show to
the satisfaction of the permitting authority that the technological
system of continuous emission reduction which is to be used will
enable such source to comply with the standards of performance
which are to apply to such source and that the construction or
modification and operation of such source will be in compliance with

all other requirements of this chapter.
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(k) Environmental Protection Agency action on plan submissions
(1) Completeness of plan submissions
(A) Completeness criteria

Within 9 months after November 15, 1990, the Adminis-
trator shall promulgate minimum criteria that any plan
submission must meet before the Administrator is required
to act on such submission under this subsection. The crite-
ria shall be limited to the information necessary to enable
the Administrator to determine whether the plan submission
complies with the provisions of this chapter.

e R R TR

(B) Completeness finding

Within 60 days of the Administrator’s receipt of a plan or
plan revision, but no later than 6 months after the date, if
any, by which a State is required to submit the plan or
revision, the Administrator shall determine whether the min-
imum criteria established pursuant to subparagraph (A) have
been met. Any plan or plan revision that a State submits to
the Administrator, and that has not been determined by the
Administrator (by the date 6 months after receipt of the
submission) to have failed to meet the minimum -criteria
established pursuant to subparagraph (A), shall on that date
be deemed by operation of law to meet such minimum
criteria.

(C) Effect of finding of incompleteness

Where the Administrator determines that a plan submis-
sion (or part thereof) does not me<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>