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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

______________________________________________ 
NATIONAL ENVIRONMENTAL DEVELOPMENT)    
ASSOCIATION’S CLEAN AIR PROJECT  ) 

) 
Petitioner,         ) 

) Docket No. 13--1035 
 v. ) 

) 
U.S. ENVIRONMENTAL PROTECTION AGENCY )   
         )   

) 
Respondent.      ) 

CERTIFICATE  
OF PARTIES, RULINGS AND RELATED CASES 

 
Pursuant to Circuit Rule 28(a)(1) and this Court’s Order, Counsel for 

Petitioner National Environmental Development Association’s Clean Air Project 

certifies as follows: 

1. PARTIES. 
 
 Petitioner is the National Environmental Development Association’s Clean 

Air Project (“NEDA/CAP”), a not-for profit coalition of manufacturing companies 

doing business in the United States.  Some of NEDA/CAP’s members are energy 

companies that also own and/or operate natural gas exploration and development 

wells for the extraction of oil and natural gas. 
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  Respondent is the United States Environmental Protection Agency (“EPA”). 

Amici - At present, no amici have filed regarding their intent to participate 

in this case. 

 Intervenors - There are no intervenors in this case. 

2.  RULING UNDER REVIEW.  
 

NEDA/CAP seeks review of the final action by EPA on December 21, 2012 

entitled “Applicability of the Summit Decision to EPA Title V and NSR Source 

Determinations.”  The final agency action is referred to herein as the “Summit 

Directive.” 

3.  RELATED CASES. 
   

There are currently no related cases.  However, the Summit Directive 

discusses Summit Petroleum v. EPA, 690 F.3d 733, rehearing denied 2012 U.S. 

App. LEXIS 23988 (6th Cir. 2012). 

    Respectfully submitted, 

 
Leslie Sue Ritts 
RITTS LAW GROUP, PLLC 
The Carriage House 
620 Fort Williams Parkway 
Alexandria, VA  22304 
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703/823-2292 
LSRitts@rittslawgroup.com 
Counsel for Petitioner NEDA/CAP 

Dated: June 21, 2013 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. Procedure 26.1 and Local Circuit Rule 26.1, the 

undersigned counsel for Petitioner National Environmental Development 

Association’s Clean Air Project (“NEDA/CAP”), certifies that NEDA/CAP is a 

nonprofit trade association, as defined under Circuit Rule 26.1(b), whose member 

companies represent a broad cross-section of American industry.  NEDA/CAP 

represents the issues of interest to its members relating to the development and 

implementation of federal Clean Air Act requirements under federal and state clean 

air programs.  NEDA/CAP does not have any outstanding securities in the hands of 

the public, nor does NEDA/CAP have a publicly owned parent, subsidiary, or 

affiliate. 

Respectfully submitted, 

 
Leslie Sue Ritts 
RITTS LAW GROUP, PLLC 
The Carriage House 
620 Fort Williams Parkway 
Alexandria, VA  22304 
703/823-2292 
LSRitts@rittslawgroup.com 
Counsel for Petitioner NEDA/CAP 

Dated: June 21, 2013 

 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 5 of 50

(Page 5 of Total)



iv 
 

TABLE OF CONTENTS 

 

CERTIFICATE  OF PARTIES, RULINGS AND RELATED CASES .................... i 

1. PARTIES. ........................................................................................................... i 

2.  RULING UNDER REVIEW. ........................................................................... ii 

3.  RELATED CASES. .......................................................................................... ii 

CORPORATE DISCLOSURE STATEMENT ....................................................... iv 

TABLE OF CONTENT ........................................................................................... iv 

TABLE OF AUTHORITIES ................................................................................... vi 

GLOSSARY ............................................................................................................... x 

INTRODUCTION ..................................................................................................... 1 

JURISDICTIONAL STATEMENT .......................................................................... 5 

STATEMENT OF ISSUE .......................................................................................... 9 

STATUTORY AND REGULATORY PROVISIONS ............................................. 9 

STATEMENT OF THE CASE .................................................................................. 9 

A. Statutory And Regulatory Background ............................................................ 9 

B. The Summit Litigation ....................................................................................11 

C. The Summit Directive .....................................................................................14 

SUMMARY OF ARGUMENT ...............................................................................15 

STANDING .............................................................................................................17 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 6 of 50

(Page 6 of Total)



v 
 

STANDARD OF REVIEW .....................................................................................20 

ARGUMENT ...........................................................................................................22 

I. THE SUMMIT DIRECTIVE IS CONTRARY TO LAW .................................22 

A. The CAA And EPA Regulations Require Nationwide Uniformity In The 
Criteria Used To Implement The Permitting Requirements .................................22 
 
B. The Summit Directive Flouts The Statutory And Regulatory “Uniformity” 

Requirement For Permitting Criteria ....................................................................27 

II. THE SUMMIT DIRECTIVE IS ARBITRARY AND CAPRICIOUS AND AN 

ABUSE OF DISCRETION ......................................................................................28 

A. EPA Ignored The Statutory And Regulatory Uniformity Mandate Without 
Justification ...........................................................................................................29 
 
B. EPA Failed To Articulate Any Rationale for Ignoring Summit .....................30 

C. EPA Failed to Consider Alternatives to Ignoring Summit .............................31 

D. The Summit Directive Is Unsound As A Practical Matter .............................33 

CONCLUSION ........................................................................................................35 

CERTIFICATE OF COMPLIANCE WITH WORK LIMITATIONS AND 
TYPEFACE REQUIREMENTS ............................................................................... 1 
 
CERTIFICATE OF SERVICE .................................................................................. 1 

 

  

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 7 of 50

(Page 7 of Total)



vi 
 

 

TABLE OF AUTHORITIES 
 

CASES 

*Alabama Power Co. v. Costle 
636 F.2d 323 (D.C. Cir 1979) (D.C. Cir. 1979) …………………………...33 

Alaska Dep’t of Envt’l. Conservation v. EPA,  
540 U.S. 461 (2004) ……………………………………………………….21 

Am. Fed’n of Gov’t Emps., Local 3090 v. Fed. LaborRelations Auth. 
 777 F.2d 751 (D.C. Cir. 1985)…………………………….………….21, 25 

*Appalachian Power v. EPA,  
208 F.3d 1015 (D.C. Cir. 2000) …………………………………………..5-7 

Arizonians for Official English v. Ariz.,  
520 U.S. 43 (1997) ………………………………………………………...17 

Bennett v. Spear,  
520 U.S. 154 (1997) ……………………………………………………..….5 

Brock v. Cathedral Bluffs Shale Oil Co., 
796 F.2d 533 (D.C. Cir. 1986) …………………………………………….25 

Chamber of Commerce of the United States v. SEC,  
412 F.3d 133 (D.C. Cir. 2005) …………………………………………31-32 

Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971, 
overruled on other grounds by Califano v. Sanders, 
430 U.S. 99 (1977).......................................................................................29 

Environmentel, LLC v. FCC 
 661 F.3d 80 (D.C. Cir. 2011) ………………………………………...21, 25 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 8 of 50

(Page 8 of Total)



vii 
 

Ethyl Corp v. EPA, 
541 F.2d 1 (D.C. Cir. 1976) 
cert. denied 96 S.Ct. 2262 (1976) ………………………………..…….......30 

FCC v. NextWave Pers. Commc’ns Inc.,  
537 U.S. 293, 300 (2003) …………………………………………………..21 

Greyhound Corp. v. ICC,  
668 F.2d 1354, 1359 (D.C. Cir.1981)……………………………………....30 

International Ladies' Garment Workers' Union v. Donovan,  
722 F.2d 795, 814 (C.C. Cir. 1983) .............................................................31 

Lujan v. Defenders of Wildlife,  
504 U.S. 555 (1992 ………………………………………………………...17 

*Kennecott Corp. v. EPA, 648, 1007 (D.C. Cir. 1982) ..........................................23 

*Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins Co.,  
463 U.S. 29 (1983) ………………………………………................20, 28-31 

Rapanos v. United States, 
747 U.S. 715 (2006) ………………………………………………………….13, 30 

*Summit Petroleum v. EPA,  
690 F.3d 733 (6th Cir. 2012), rehearing denied,  
 2012 U.S. App. LEXIS 23988 (6th Cir. 2012) ….…1-2, 4, 5, 7, 11-14, 17,  
……………………………………………………....19, 27, 29-30, 31-33, 34 

Wilderness Soc’y v. Norton, 
434 F.3d 584, 595-596 (D.C. Cir. 2006) ………….…………….…………25 

Yakima Valley Cablevision, Inc. v. F.C.C., 
794 F.2d 737, 746 (D.C. Cir 1986) ………………………………………..31 

STATUTES  

*5 USC § 706(2) ………………………………………………………………….20 

*5 USC § 706(2)(C) ……………………………………………………………...20 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 9 of 50

(Page 9 of Total)



viii 
 

42 U.S.C. § 7401(b)(1)………………………………………………………….......9 

42 U.S.C. 7410(k)(5) ……………………………………………………………….8 

42 U.S.C. § 7412(a)(1)…………………………………………………………….11 

42 U.S.C. § 7413 …………………………………………………………………...8 

42 U.S.C. § 7420 ……………………………………………………………………8 

*42 U.S.C. §§ 7471-7479 …………………………………………………..………4 

*42 U.S.C. §7475 (a)(3) ……………………………………………………….....10 

42 U.S.C. § 7479(1) ……………………………………………………………….10 

*42 U.S.C. §§ 7501-7503……………………………………………………..........4 

42 U.S.C. 7511a(e) ………………………………………………………………..11 

*42 U.S.C. §§7601-7606 ………………………………………………………….24 

42 U.S. C. § 7601(a)(1)………………………………………………………….....9 

*42 U.S. C. § 7601(a)(2)(A)…………………………………..1, 3, 9, 21, 22, 23, 24 

42 U.S.C. § 7602(j) ……..………………………………………………………….8 

42 U.S.C. § 7604 ………..…………………………………………………………8 

*42 U.S.C. § 7607(b)(1) ……………………………………………………5, 9, 20 

42 U.S. C. §§7661-7661(f) ………………………………………………………...4 

42 U.S. C. §§7661(2) ……………………………………………………………..10 

42 U.S. C. §§7661a(a) …………………………………………………………....10 

42 U.S. C. §§7661a(i) ……………………………………………………………...8 

CODE OF FEDERAL REGULATIONS 

40 CFR § 52.21(b)(5) & (6) ………………………………………………………11 

40 CFR Part 51, Appendix S § II.A.1 & 2 ………………………………………..11 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 10 of 50

(Page 10 of Total)



ix 
 

*40 CFR § 56.2 ………………………………………………………………..25, 26 

*40 CFR § 56.3 ……………………………………………....1, 3, 10, 16, 21, 24-25 

40 CFR § 56.5(a)(1) ……………………………………………………………………...25 

40 CFR § 70.2 …………………………………………………………………..4, 11 

40 CFR § 71.2 …………………………………………………………………..4, 11 

FEDERAL REGISTER NOTICES 

*78 Fed. Reg. 17836 (March 22, 2013) ………………………………….6-7, 26-27 

51 Fed. Reg. 32176 (Sept. 9 1986) ………………………………………………..22 

*45 Fed. Reg. 85400 (Dec. 24, 1980) ……………………………………………..24 

*45 Fed. Reg. 52676, 52695 (Aug. 7, 1980) …………………….………………..34 

OTHER AUTHORITIES 

Director, Office of Air Quality Planning and Standards,  
Applicability of the Summit Decision to EPA Title V  
and NSR Source Determinations (Dec. 21, 2013) ………….1-14, 15-23, 25-33, 35 

*H.R. Rep. No. 95-294, (1977),  
reprinted in 1977 U.S.C.C.A.N. 1077…………………………………………….23 

Robert J. Hume, How Courts Impact Administrative Behavior 96 (2009) …..25 

Samuel Estreicher & Richard L. Revesz, Nonacquiesence by Federal Administrative 
Agencies, 98 Yale L.J. 679, 717 (1989) ………………………………………….25 

*Authorities on which NEDA/CAP chiefly rely are marked with asterisks. 

  

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 11 of 50

(Page 11 of Total)



x 
 

GLOSSARY 
 

APA 
 

Administrative Procedure Act, 5 U.S.C. §§ 501-706 

CAA 
 

Clean Air Act, 42 U.S. C. §§ 7401-7671a 

EPA 
 

United States Environmental Protection Agency 

MDEQ Michigan Department of Environmental Quality, the permitting 
authority in that state. 
 

NAAQS 
 

National Ambient Air Quality Standards established by EPA to 
protect human health and the environment, 42 U.S.C. § 7407 

 

NEDA/CAP 
 

National Environmental Development Association’s Clean Air 
Project, the Petitioner  
 

NSR 
 

New Source Review, a preconstruction permitting program set 
forth in Title I of the Act at Clean Air Act at Sections 161-169 
(PSD permits) and 171-176, 42 U.S.C. §§ 7471-7479, 7501-
7506 (NNS permits). 
 

NNSR 
 

Nonattainment New Source Review, a CAA preconstruction 
permit required for new “major stationary sources” that 
construct in a part of the country that fails to attain the NAAQS 
for a regulated air pollutant under CAA Sections 171-176, 42 
U.S.C. §§ 7471-7479, 7501-7506 
 

PSD Prevention of Significant Deterioration, used to describe parts 
of the country that attain the National Ambient Air Quality 
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xi 
 

Standards for which the CAA’s goal is Prevention of 
Significant Deterioration of air quality 
 

T-V Permit Title V of the CAA requires “major sources” to obtain federal 
operating permits under CAA Sections 501-507, 42 U.S.C. 
7661-7661f. 
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INTRODUCTION 

This case involves a challenge to a directive issued by EPA instructing 

EPA’s regional offices to apply one set of permit applicability criteria under the 

Clean Air Act (CAA) in the Sixth Circuit and another set of permit applicability 

criteria elsewhere in the country.  Director, Office of Air Quality Planning and 

Standards, Applicability of the Summit Decision to EPA Title V and NSR Source 

Determinations (Dec. 21, 2013) (hereafter, the “Summit Directive” or “Directive”).  

Although such a directive might be regarded as unremarkable in other contexts, the 

Summit Directive is inherently suspect given the statutory and regulatory demands 

under CAA to “assure fair and uniform application by all EPA Regional Offices of 

the criteria, procedures, and policies employed in implementing and enforcing the 

act.”  40 CFR § 56.3 (2012); see CAA Section 301(a)(2), 42 U.S.C. § 7601(a)(2). 

In Summit Petroleum Corp. v. EPA, 690 F.3d 733, rehearing denied 2012 

U.S. App. LEXIS 23988 (6th Cir. 2012), the Sixth Circuit considered when 

separate properties upon which pollutant emitting activities occur are “adjacent” 

under 40 CFR § 71.2 for purposes of aggregating those activities into a single 

stationary source, and a major source, under Title V of the CAA.  The case arose 

when a natural gas producer (Summit) brought a challenge to EPA’s determination 

that various wells located over 43 square miles at varying distances from a plant 

and with no common boundary constituted a single stationary source because, 
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although the wells were physically independent, they were (according to EPA) 

““functionally interrelated” and, thus, “adjacent” as EPA interpreted that term.  

690 F.3d at 739-740.  The Sixth Circuit rejected EPA’s determination and 

remanded, holding that EPA’s use of “adjacent” in its regulations must be given its 

“ordinary, i.e., physical and geographical, meaning.”  Id. at 751. 

Although it (unsuccessfully) sought rehearing en banc, the EPA declined to 

ask the Supreme Court to review the Sixth Circuit’s decision in Summit.  Instead, 

the EPA issued a directive—the Summit Directive—ordering regional EPA offices 

to follow the Summit decision only in the Sixth Circuit and disregard the holding 

elsewhere in the country.  Summit Directive at 1.  The Directive also orders EPA 

Regions to instruct state permit authorities and potential CAA permit applicants of 

the Directive’s requirements.  Id.  In explaining the reason for the Directive, EPA 

stated only that its interpretation of “‘adjacent’ to include a consideration of the 

“functional interrelatedness of two emission units” was “longstanding,” and that 

EPA did not “intend to change its longstanding practice.”  Id. (emphasis added).  

EPA has subsequently invoked the Summit Directive in rulemaking involving 

activities outside the Sixth Circuit.  See infra at 6-7. 

Much has been written about the values and drawbacks of the so-called 

“‘non-acquiescence’ doctrine, under which the government may normally relitigate 

issues in multiple circuits.”  National Mining Ass’n v. U.S. Army Corps. of Eng’rs, 
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145 F.3d 1399, 1409 (D.C. Cir. 1998).  But whatever the proper role for the “non-

acquiescence doctrine,” that doctrine has been displaced by both Congress’s and 

the agency’s action in the particular context at issue here.  In enacting the CAA, 

Congress demanded that EPA “assure fairness and uniformity in the criteria, 

procedures and policies applied by the various regions in implementing and 

enforcing” the Act.  See CAA Section 301(a)(2), 42 U.S.C. § 7601(a)(2).  And in 

implementing that statutory “uniformity” requirement, EPA has adopted a 

“Regional Consistency” requirement mandating “fair and uniform application by 

all EPA Regional Offices of the criteria, procedures, and policies employed in 

implementing and enforcing the act.”  40 CFR § 56.3 (2012).  Consistent with 

those requirements, EPA generally has refrained from non-acquiescence.  Infra at 

25. 

The Summit Directive must be set aside under the Administrative Procedure 

Act (APA) because it flouts the statutory and regulatory “uniformity” mandate 

under the CAA.  As a result of the Summit Directive, EPA Regional Offices across 

the country must apply two conflicting sets of criteria for determining the 

applicability of the CAA’s three permitting programs under the CAA’s for — 

(1) “New Source Review (NSR)” of new “major emitting facilities” in 
areas of the country where the Act’s goal is “Prevention of 
Significant Deterioration” (PSD); CAA Sections 165(a) & 169(1), 
 

(2) NSR of new “major stationary sources” in areas that do not meet the 
National Ambient Air Quality Standards (NAAQS) called 
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“Nonattainment NSR (NNSR);” 172(5) & 302(j); and  
 

(3)  “Title V” federal operating permits for existing “major sources” 
across the country; 502(a) & 501(a).   
 

See 42 U.S.C. §§ 7471-7479 (PSD Permits); 7501-7506 (Nonattainment NSR 

permits); 7661-7661(f) (Title V operating permits). 

 EPA’s divergent regulatory scheme for when different sources may be 

aggregated on the ground that the properties on which they are located are 

“adjacent” under 40 CFR §§ 70.2, 71.2 is contrary to law because it directly 

contravenes the CAA’s “uniformity” mandate and, indeed, the agency’s own 

“Regional Consistency” rule.  Moreover, even if EPA were ever allowed to 

disregard those “uniformity” requirements, EPA could not do so on the basis of the 

only reason that it gave for adopting different criteria in different regions here:  

that the practice at issue was (according to EPA) “longstanding.”  Summit 

Directive at 1.  As the Sixth Circuit put it in Summit, “longstanding error is still 

error.”  690 F.3d at 746.  And EPA’s stated desire to continue to adopt a practice 

declared unlawful by one circuit simply because it is “longstanding” is an arbitrary 

and capricious reason for departing from the statutory and regulatory “uniformity” 

requirement.  For either (or both) of these independent reasons, the Summit 

Directive violates the APA and should be set aside by this Court. 
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JURISDICTIONAL STATEMENT 

This is a petition for review of a final EPA action of nationwide scope and 

effect under the CAA.  The CAA grants this Court exclusive jurisdiction over 

challenges to “any nationally applicable regulations promulgated, or final action 

taken, by the [EPA] Administrator.”  42 U.S.C. § 7607(b)(1); NRDC v. EPA, 643 

F.3d 311, 317 (D.C. Cir. 2011).  NEDA/CAP challenges the December 21, 2012 

Summit Directive.  NEDA/CAP timely filed its petition on February 19, 2013, 

which is within the 60-day period provided for in 42 U.S.C. § 7607(b)(1). 

The Summit Directive is a “final action” for purposes of review under 42 

U.S.C. § 7607(b)(1).  To qualify as “final” for purposes of the CAA, an agency 

action must (1) “mark the consummation of the agency’s decisionmaking process,” 

and (2) “be one by which rights or obligations have been determined, or from 

which legal consequences will flow.”  Bennett v. Spear, 520 U.S. 154, 177-78 

(1997); see also Appalachian Power v. EPA, 208 F.3d 1015, 1022 (D.C. Cir. 

2000).  Both of those requirements are satisfied here. 

The Directive marks the “consummation” of EPA’s decisionmaking process 

because it is neither “tentative” nor “interlocutory,” but rather provides direct, 

“unequivocal,” and immediately-operative guidance to regional officials.  

Appalachian Power, 208 F.3d at 1022.  The Directive’s express purpose is to 

“explain the applicability” of the Sixth Circuit’s Summit decision to all Regional 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 18 of 50

(Page 18 of Total)



6 
 

Air Division Directors—the officials responsible for overseeing implementation of 

the CAA.  Summit Directive at 1.  It declares that in all “permitting actions 

occurring outside of the 6th Circuit, the EPA will continue to make source 

determinations on a case-by-case basis using the three-factor test in the NSR and 

title V regulations.”  Id.  It also declares that “when making source determinations 

in its title V or NSR permitting decisions” in areas within the Sixth Circuit’s 

jurisdiction, “the EPA may no longer consider interrelatedness in determining 

adjacency.”  Id.  The Directive further makes clear that the Directive is definitive 

by directing that it be distributed outside the agency, both to “potential permit 

applicants” and to “state and local agencies in your Region.”  Id. at 2.  

EPA has further confirmed that the Directive reflects a “settled agency 

position.”  Appalachian Power, 208 F.3d at 1023.  EPA invoked the Summit 

Directive as a reason for rejecting public comments on a Federal Implementation 

Plan to regulate emissions from oil and natural gas facilities in North Dakota, see 

78 Fed. Reg. 17836, 17842 nn. 9, 10 (March 22, 2013).  Several commenters urged 

EPA to apply the Sixth Circuit’s holding in Summit and “specify that functional 

interrelatedness should not be used to determine physical proximity” when making 

source determinations.  Id. EPA responded by citing the Summit Directive as 

authority and declaring that “[t]his action affects facilities operating … in North 

Dakota, and thus the 6th Circuit’s Summit Petroleum decision cited by the 
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commenters does not apply.”  Id.  EPA’s definitive application of the Directive to 

pending matters underscores that the Directive marks the consummation of the 

agency’s decisional process of regarding whether and how to make stationary 

source determinations in the wake of the Summit decision.  

Legal consequences also undeniably flow from the Summit Directive.  As 

this Court has explained, an agency document has binding legal consequences if 

the agency “acts as if [the] document … is controlling in the field,” “bases 

enforcement decisions on the policies or interpretation formulated in the 

document,” or “leads private parties or State permitting parties to believe that it 

will declare permits invalid unless they comply with the terms of the document.”  

Appalachian Power, 208 F.3d at 1021.  Any of those conditions are sufficient to 

establish legal consequences.  All of them are present here. 

As noted above, EPA clearly intends the Directive to bind the Regional Air 

Division Directors (to whom the Summit Directive is formally addressed), as well 

as “state and local agencies” and “potential permit applications” (to whom the 

Directive must be distributed).  Summit Directive at 1-2.  As with the EPA 

guidance at issue in Appalachian Power, 208 F.3d at 1023, the Directive here 

“commands,” “requires,” “orders,” and “dictates,” and it permits no discretion for 

agency officials to apply the Summit decision outside the jurisdiction of the Sixth 

Circuit.  EPA’s reliance on the Directive as the basis for rejecting public comments 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 20 of 50

(Page 20 of Total)



8 
 

on the North Dakota Federal Implementation Plan provides direct evidence that 

EPA is treating the Directive as binding authority with legal consequences for 

parties regulated under the CAA.  See 78 Fed. Reg. at 17842. 

The Directive resolves all legal ambiguity flowing from that decision, and it 

establishes the binding legal standards applicable to stationary source 

determinations nationwide in its wake.  Disregarding the Summit Directive could 

result in significant industry CAA enforcement penalties including injunctive 

relief, monetary fines, and possibly criminal prosecution.1  In addition, if a State 

permit authority fails to obey the Directive, EPA can revoke the state’s permit 

programs under CAA Sections 110(k)(5) and 502(i), 42 U.S.C. §§ 7410(k)(5), 

7661a(i) and CAA permits would have to be obtained from EPA.  

In short, the Summit Directive is a major EPA decision that will have 

immediate and significant consequences for regulated entities on the legal 

standards governing stationary source determinations throughout the United States.  

                                                      
1 Under CAA Section 113, 42 U.S.C. § 7413, in addition to injunctive relief 

and personal and corporate criminal penalties, the failure to obtain a required NSR 
or Title V permit can result in fines of up to $25,000.00/day per violation (NB: 
multiplied by the Consumer Price Index, the fine now exceeds $39,000 per day per 
violation).  CAA Section 120 provides for “noncompliance penalties” equivalent to 
the avoided cost for having not obtained a permit.  See 42 U.S.C. § 7420.  CAA 
Section 304, 42 U.S.C. § 7604, authorizes citizens to sue in the place of EPA or a 
State for alleged violations of the permitting provisions of the Act. 
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It is a “final action” subject to this Court’s exclusive jurisdiction under 42 U.S.C. § 

7607(b)(1), and for the reasons set forth below it must be set aside. 

STATEMENT OF ISSUE 

Whether the Summit Directive must be set aside under the APA because it 

violates the “uniformity” requirement set forth by the CAA and its implementing 

regulations, or is otherwise arbitrary and capricious or contrary to law. 

STATUTORY AND REGULATORY PROVISIONS 

 Relevant statutory and regulatory provisions are reproduced in attached 

Addendum 1 (“ADD-1“). 

STATEMENT OF THE CASE 

 A. Statutory And Regulatory Background 

Congress enacted the CAA “to protect and enhance the quality of the 

Nation’s air resources so as to promote the public health and welfare and the 

productive capacity of its population.”  42 U.S.C. § 7401(b)(1).  EPA has primary 

responsibility for enforcing the CAA nationwide, which it does through ten 

Regional Offices located across the country.  The CAA requires EPA to “assure 

fairness and uniformity in the criteria, procedures, and policies applied by the 

various regions in implementing and enforcing the Act.”  CAA § 301(a)(1), 42 

U.S. C. § 7601(a)(1).  EPA’s binding regulations implement and echo this statutory 

command by declaring that EPA’s policy is to “[a]ssure fair and uniform 
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application by all Regional Offices of the criteria, procedures, and policies 

employed in implementing and enforcing the [CAA].”  40 CFR § 56.3. 

The CAA establishes several different permit programs for regulating 

stationary sources of air pollution.  Preconstruction permits are required in certain 

areas of the country depending on whether those areas have satisfied National 

Ambient Air Quality Standards; these permits are generally known as New Source 

Review (NSR) permits.  See 42 U.S.C. §§ 7475, 7479(1) (requiring permits for 

“major emitting facilities”); 42 U.S.C. §§ 7503, 7602(j) (requiring permits for 

“major stationary sources” in areas failing to attain national standards).  Title V of 

the CAA also establishes a separate permit requirement applicable to any “major 

source” of air pollution.  42 U.S.C. §§ 7661a(a), 7602(j).  Whether a source counts 

as “major” under these permitting programs turns on the quantity of pollutants that 

the source is capable of emitting; the precise threshold (i.e., 1, 10, 25, 100 or 250 

tons) varies depending on the specific CAA program, pollutant, local attainment 

status, and facility at issue. 2 

                                                      
2 For instance, in addition to “major sources” in PSD and NNSR areas, the 

Title V Operating Permit Program also includes “major sources” of hazardous air 
pollutants” across the country regulated by Title III of the CAA.  42 U.S.C.  
§ 7661(2).  CAA Title III defines “major source” as “any stationary source or 
group of stationary sources located within a contiguous area and under common 
control that emits or has the potential to emit considering controls, in the 
aggregate, 10 tons per year or more of any hazardous air pollutant or 25 tons per 
year or more of any combination of hazardous air pollutants.  The Administrator 
may establish a lesser quantity … on the basis of the potency of the air pollutant, 
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EPA has issued regulations allowing individual pollutant emitting activities 

to be aggregated for purposes of determining whether they collectively qualify as 

“major” under the various permitting programs.  For each of these programs, 

aggregation is required if the individual pollutant emitting activities (1) are under 

common “control of the same person”; (2) “belong to a single major industrial 

grouping”; and (3) are “located on one or more contiguous or adjacent properties.”  

See 40 CFR § 52.21(b)(5) & (6) (PSD definitions of “stationary source” and 

“building, structure, facility and installation); 40 CFR Part 51, Appendix S § II.A.1 

& 2 (NNSR definitions); 40 CFR §§ 70.2, 71.2 (Title V definitions).  As a practical 

matter, the aggregation analysis is frequently the key to determining whether 

industrial operations qualify as a “major emitting facility,” a “major stationary 

source,” and/or a “major source,”  and are therefore required to obtain 

preconstruction NSR permits and/or Title V operating permits. 

 B. The Summit Litigation 

Summit Petroleum Corp. v. EPA, 690 F.3d 733 (6th Cir. 2012), involved a 

challenge to EPA’s interpretation of the three-factor test for determining whether 

pollutant emitting activities must be aggregated for purposes of determining 

                                                                                                                                                                           
persistence, potential for bioaccumulation, other characteristics of the air pollutant 
or other relevant factors.  42 U.S.C. 7412(a)(1)  Also, in “extreme” ozone 
nonattainment areas established under CAA Title I, the Act defines a “major 
source” as “a source or group of sources located within a contiguous area and 
under common control that emits, or the potential to emit, at least 10 tons or more 
of volatile organic compounds.”  42 U.S. C. § 7511a(e). 
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applicability of the permit requirements.  The case arose when EPA determined 

that a natural gas sweetening plant and various gas production wells owned by 

Summit Petroleum Corporation (Summit) constituted a single stationary source 

under the CAA’s Title V permitting program.  Summit, 690 F.3d at 735.  It was 

undisputed that the sweetening plant and wells were under common control of the 

same person and belonged to a single major industrial grouping, and thereby 

satisfied two of the three conditions of EPA’s three-factor test.  Id. at 741.  But 

Summit denied that its facilities qualified for aggregation under the third factor — 

requiring that facilities be “located on one or more contiguous or adjacent 

properties” — because they were physically and geographically separated and 

spread out over an area of approximately 43 square miles.  Id. at 735-41.  

EPA disagreed with Summit and concluded that the company’s sweetening 

plant and wells were “located on … adjacent properties” because they were 

functionally “interrelated” with one another, even though the facilities were spread 

out over 43 square miles and it was undisputed that they were not located on 

“‘contiguous,’ i.e., bordering, properties.”  Id. at 735, 739-40.  Summit then filed a 

petition for review to the Sixth Circuit, challenging EPA’s stationary source 

determination.  In particular, the company argued that EPA’s interpretation of the 

term “adjacent” to encompass activities that are functionally interrelated — even if 
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not physically and geographically proximate — was unreasonable and contrary to 

the plain and unambiguous meaning of “adjacent.”  Id. at 741.   

The Sixth Circuit agreed with Summit and set aside EPA’s determination.  

The court explained that the term “adjacent” in EPA’s regulations unambiguously 

requires facilities to have “physical proximity” to one another, and does not turn on 

their “functional relationship.”  Id. at 741-44.  It reached this conclusion based on 

its detailed analysis of dictionary definitions and case law, including the Supreme 

Court’s interpretation of the word “adjacent” in the Clean Water Act regulations in 

Rapanos v. United States, 547 U.S. 715 (2006).  690 F.3d at 741-44.  As the court 

explained, it could not find “any authority suggesting that the term ‘adjacent’ 

invokes an assessment of the functional relationship between two activities.”  Id. at 

742.  Because EPA’s interpretation contravened the plain meaning of “adjacent,” 

the court declined to defer to the agency.  Id. at 744.  The court rejected EPA’s 

argument for deference on the ground that its interpretation was “longstanding,” 

explaining that an agency “may not insulate itself from correction merely because 

it has not been corrected soon enough,” and that “longstanding error is still an 

error.”  Id. at 744-46.  The court further explained that, even if “adjacent” were 

somehow ambiguous, EPA’s interpretation was unreasonable, and thus unlawful, 
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because it rested on a “mischaracterization of its own regulatory history” and was 

“inconsistent with its own guidance memorandums.”  Id. at 746-49.3 

EPA sought rehearing en banc, which was denied.  2012 U.S. App. LEXIS 

23988 (6th Cir. Oct. 29, 2012).  EPA did not seek further review of the Sixth 

Circuit decision by the Supreme Court.  EPA later rescinded its determination that 

Summit required a Title V permit to operate its various facilities. 

 C. The Summit Directive  

In December 2012, two months after the Sixth Circuit denied rehearing, 

EPA published the Summit Directive that is the subject of this petition for review.  

The Directive embodies EPA’s formal response to the Sixth Circuit’s Summit 

decision, and it is addressed to the “Regional Air Division Directors” charged with 

implementing the CAA nationwide.  After summarizing the court’s holding that 

the term “adjacent” in the CAA regulations “was related only to physical 

proximity” and did not involve any consideration of “functional interrelatedness,” 

the Directive explains that “the EPA may no longer consider interrelatedness in 

determining adjacency when making source determination decisions in its title V 

or NSR permitting decisions in areas under the jurisdiction of the 6th Circuit, i.e., 

Michigan, Ohio, Tennessee and Kentucky.”  Summit Directive at 1.   
                                                      

3 Judge Moore dissented.  In her view, “‘adjacent’ is ambiguous,” and EPA’s 
interpretation of that term was reasonable and entitled to deference, even if it was 
“somewhat inconsistent” with EPA’s prior policy pronouncements.  Summit, 690 
F.3d at 752-56. 
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The Summit Directive makes clear, however, that “in other jurisdictions” — 

i.e., those outside of the Sixth Circuit — EPA will continue to implement its 

“longstanding practice of considering interrelatedness” when determining whether 

separate properties on which pollutant emitting activities are located are “adjacent” 

and, therefore whether those activities must be aggregated under its three-factor 

test.  Id.  The Summit Directive concludes by instructing EPA’s Regional Air 

Division Directors to “share this information with potential permit applicants, as 

well as the state and local agencies in your Region.”  Id. at 2. 

The upshot of the Summit Directive is that it requires EPA officials in 

different parts of the country to apply different legal criteria for determining 

whether pollutant emitting activities may be aggregated for purposes of 

determining the applicability of the NSR and Title V permit requirements. This 

directly contravenes of the CAA’s “uniformity” mandate.  

SUMMARY OF ARGUMENT 

 For two independent reasons, EPA’s Summit Directive is invalid and must 

be set aside under the APA. 

 First, the Summit Directive is not in accordance with law because it violates 

the CAA’s and EPA’s regulations’ unambiguous requirement for uniform 

application of all “criteria” used to implement and enforce the Act.  EPA’s own 

regulations — in accordance with the statute’s “uniformity” requirement — 
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explicitly mandate the “fair and uniform application by all EPA Regional Offices 

of the criteria … employed in implementing and enforcing the act.”  40 CFR 

§ 56.3. 

The Summit Directive, by contrast, instructs EPA Regions (and “state permitting 

authorities and potential permit applicants”) to implement two sets of conflicting 

criteria for determining the applicability of the three Clean Air Act permitting 

program requirements depending on the state in which a facility or project is 

located or proposed to be located.  The Summit Directive is therefore directly 

contrary to the statutory and regulatory “uniformity” requirement. 

 Second, and in any event, the Summit Directive is arbitrary and capricious 

and an abuse of discretion.  The Directive fails to provide any reasoned 

explanation for EPA’s decision to depart from the “uniformity” requirement and 

adopt different criteria for determining the applicability of the CAA’s permitting 

programs in jurisdictions within — and outside — the Sixth Circuit.  The only 

reason stated in the Directive is that EPA’s interpretation of “adjacent” as being 

dependent on “functional interrelatedness” is “longstanding.”  Summit Directive at 

1.  But the fact that a practice is (purportedly) longstanding does not mean that it is 

lawful and does not provide any inherently reasonable basis for disregarding the 

statutory and regulatory “uniformity” mandate.  The Summit Directive does not 

even consider, much less rationally explain, available alternatives approaches.  Nor 
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does EPA even attempt to justify why the agency will continue to apply permitting 

criteria that the Sixth Circuit emphatically and persuasively rejected as being 

inconsistent with the plain meaning of EPA’s own regulations. 

EPA’s decision to ignore rather than implement the Sixth Circuit’s decision 

in Summit across the country poses numerous problems from a practical and policy 

standpoint.  The one of most concern to NEDA/CAP’s members is that EPA fails 

even to discuss what it believes “adjacent” and “functionally interrelated” mean 

much less how that term and phrase would practically apply — preferring as the 

Summit Directive states to apply the adjacency criteria through “case-by-case” 

determinations that creates confusion and delay, and an opportunity for coercive 

behavior by permitting authorities.  For all of these reasons, the Summit Directive 

is arbitrary and capricious and an abuse of discretion.   

STANDING 

NEDA/CAP has associational standing to seek review of the Summit 

Directive because of the permitting and enforcement consequences of the Directive 

on NEDA/CAP’s members’ operations and development projects throughout the 

United States.  See Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992); Arizonians 

for Official English v. Ariz., 520 U.S. 43, 65-66 (1997).  NEDA/CAP’s members 

include companies in the oil and gas industry and others in a variety of 

manufacturing sectors that collectively own and operate CAA-regulated facilities 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 30 of 50

(Page 30 of Total)



18 
 

in all States except Hawaii.  See ADD 2.  Many of NEDA/CAP’s members’ 

existing operations are already major sources under the CAA’s permitting 

programs, but an even greater number are “minor sources” under the Clean Air Act 

that could be subject to permitting under the Summit Directive if they are to be 

aggregated with physically separate but “functionally interrelated” operations. See 

ADD 2.  Further, many of NEDA/CAP’s companies are investigating opportunities 

to build new “stationary sources,” or expand existing “stationary sources” 

particularly those in the energy business.  The uncertainty regarding the practical 

application of the applicability criteria for the CAA’s permitting programs poses 

regulatory obstacles for future development opportunities, particularly outside of 

the Sixth Circuit.   

Regardless of whether NEDA/CAP’s members are conducting oil and gas 

exploration and development, or manufacturing petrochemicals, home products or 

building materials, they are now subject to conflicting permitting criteria 

depending on where facilities are located.  See ADD 2.  And for facilities located 

outside the Sixth Circuit, they must obtain both NSR permits and Title V operating 

permits based on EPA’s definition of “adjacent” as “functionally related” 

regardless of physical or geographic proximity of emitting facilities, even though 

the Sixth Circuit has (correctly) declared that interpretation unlawful. 
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The injury to NEDA/CAP’s members also includes the prospect of 

attempting to obtain a timely EPA regional applicability determination outside of 

the Sixth Circuit that involves “a case-by-case application “of the “adjacency” 

criteria that EPA intends to implement according to the Summit Directive (at 1).   

For instance it took Summit Petroleum’s over five years to obtain such a 

determination from EPA Region 5.   In the context of a preconstruction permit that 

prohibits building any part of an emitting unit until a PSD/NSR permit is obtained 

and finally adjudicated, the prospect of such delays and the uncertainty 

surrounding such “case-by-case” determinations has a chilling effect on expansion 

and building new “plants.” 

The Summit Directive is of particular concern to NEDA/CAP’s members 

that are involved in oil and gas exploration and development in several promising 

geological formations located beneath multiple States.  The most immediately 

affected members are those with leaseholds or other property rights for exploration 

and development outside the Sixth Circuit states of Michigan, Ohio, Tennessee, 

and Kentucky.  See Attachment 2.1.  The Marcellus Shale formation under these 

States and States outside of the Sixth Circuit including Pennsylvania, New York, 

Virginia, West Virginia, and Maryland, is widely believed to be the largest 
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potential domestic source of future natural gas in the United States.4   Exploration 

companies, including NEDA/CAP’s members, are now subject to two sets of 

permit applicability rules even though they are seeking to withdraw gas from the 

same gas formation, depending on the state in which they do business.  See ADD. 

2. 

This divergent set of regulatory criteria is itself disruptive and will create 

added confusion and compliance costs.  Moreover, under this divergent regulatory 

scheme, companies with shale gas leases outside of the Sixth Circuit are placed at 

significant competitive disadvantage because they face additional permitting 

requirements and the ambiguity and delay that comes along with the “case-by-

case” determinations called for by the Summit Directive (at 1). 

The injuries discussed above all flow from the Summit Directive, and will be 

redressed by a decision from this Court vacating that Directive. 

STANDARD OF REVIEW 

This petition for review is filed under Section 307(b)(1) of the Clean Air 

Act, 42 U.S.C. § 7607(b(1).  In reviewing the petition, this Court must apply the 
                                                      

4  The Marcellus formation is estimated to contain 410 trillion cubic feet of 
natural gas, and could supply U.S. consumers’ need for energy for hundreds of 
years. www.energyfromshale.org/hydraulic-fracturing/marcellus-shale-gas.  Other 
significant geological formations for oil and gas production include the Bakka 
formation in North Dakota, the Permian Basin and Barnett formation in Texas and 
the Green River formation beneath Utah and Colorado.  NEDA/CAP members 
operate in all of these states, and thus are affected by two different permit 
applicability criteria depending on their location.  See ADD 2. 
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standard of review under the Administrative Procedure Act (APA), 5 U.S. C. 

§ 706(2).  See Alaska Dept. of Envtl Conservation v. EPA, 540 U.S. 461, 496-97 

(2004).  The APA authorizes this Court to set aside agency action that is arbitrary 

and capricious, an abuse of discretion, in excess of statutory authority, or otherwise 

not in accordance with law.  See 5 U.S.C. § 706(2)(A), (C). 

When deciding whether an agency decision is arbitrary and capricious, this 

Court considers whether “the agency [examined] the relevant data and articulate[d] 

a satisfactory explanation for its action including a ‘rational connection between 

the facts found and the choice made.’”  Motor Vehicle Mfrs. Ass’n of the U.S., Inc. 

v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983) (citation omitted).   

 Agency action is not in accordance with law if it violates “any law,” 

including statutes and that agency’s own regulations.  See generally, e.g., FCC v. 

NextWave Pers. Commc’ns Inc., 537 U.S. 293, 300 (2003); Environmentel, LLC v. 

FCC, 661 F.3d 80, 84-85 (D.C. Cir. 2011) (an agency “must comply with its own 

regulations”); Am. Fed’n of Gov’t Emps., Local 3090 v. Fed. Labor Relations 

Auth., 777 F.2d 751, 759 (D.C. Cir. 1985) (same).   
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ARGUMENT 

I. THE SUMMIT DIRECTIVE IS CONTRARY TO LAW  

Both the CAA and its implementing regulations expressly require EPA to 

apply a “uniform” set of criteria when implementing the CAA’s programs.  CAA 

Section 301(a)(2), 42 U.S.C. § 7601(a)(2); 40 CFR § 56.3.  The Summit Directive 

directly contravenes that statutory and regulatory “uniformity” mandate by 

adopting different criteria for determining whether stationary sources are 

“adjacent” for purposes of the CAA’s permitting programs.  Because the Directive 

violates the CAA and EPA’s regulations, it must be set aside as contrary to law. 

A. The CAA And EPA Regulations Require Nationwide Uniformity 
In The Criteria Used To Implement The Permitting Requirements 

The CAA unambiguously requires all EPA officials nationwide to apply 

uniform criteria in administering CAA programs.  Congress directed that EPA 

regulations must require all “regional officers and employees” to “follow” 

regulations designed “to assure fairness and uniformity in the criteria, procedures, 

and policies applied by the various regions in implementing and enforcing the 

Act.”  42 U.S.C. § 7601(a)(2)(A).  This mandate has not been lost on EPA. 

EPA has repeatedly interpreted this statutory language to directly require 

uniformity and consistency in carrying out the CAA.  For example, shortly after 

this statutory language was enacted, EPA stated in a rulemaking that 

§ 7601(a)(2)(A) “requires ‘fairness and uniformity in the criteria, procedures, and 
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policies applied by the various regions in implementing and enforcing the Act.”  46 

Fed. Reg. 8481, 8488 (1981).  The Agency went on to say that “USEPA interprets 

this requirement provision to require national consistency in carrying out the Clean 

Air Act and USEPA regulations….”  Id. (emphasis added).   

EPA reiterated this interpretation several years later, when it stated that 

§ 7601(a)(2)(A) “requires EPA ‘to assure fairness and uniformity in the criteria, 

procedures, and policies’” applied in enforcing the CAA.  51 Fed. Reg. 32176 

(1986).  As EPA made clear at the time, the statutory language “reflects 

Congressional concerns that permitting different requirements in different parts of 

the country could lead to the inequitable location of some industries.”  Id. 

This Court itself has endorsed EPA’s understanding of § 7601(a)(2)(A) as 

directly requiring uniformity and consistency in EPA’s substantive decision-

making.  In Kennecott Corp. v. EPA, for example, the Court rejected the argument 

that EPA’s decision to impose a single, nationwide eligibility standard by which 

companies could obtain a “nonferrous smelter order” (NSO) usurped the role of the 

states in issuing such orders.  684 F.2d 1007, 1009, 1014 n.18 (D.C. Cir. 1982).  In 

doing so, this Court explained that § 7601(a)(2)(A) “requires that [EPA] 

regulations assure fairness and uniformity in the criteria, procedures, and policies” 

applied under the Act, and that “[e]stablishing a single set of criteria [for obtaining 

an NSO] is consistent with that mandate.”  Id. at 1014 n. 18. 
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These interpretations of the CAA’s nationwide uniformity requirement are 

also consistent with the legislative history of § 7601(a)(2)(A).  As the House 

Report to the Clean Air Act Amendments of 1977 explains, the purpose of the 

uniformity provision is “to assure consistency in policy and legal interpretations by 

the Administrator’s regional offices.”  H.R. Rep. No. 95-294, at 27 (1977), 

reprinted in 1977 U.S.C.C.A.N. 1077, 1105.  The House Report further notes that 

under the proposed CAA amendments, “there must be reasonable uniformity in the 

criteria, procedures, and policies applied by the various regional offices under the 

act,” and that (for example) “use of different air quality models in different regions 

… would no longer be permitted.”  H.R. Rep. No. 95-294, at 324-25, reprinted in 

1977 U.S.C.C.A.N. at 1403-04.  The Report also explains that the statutory 

uniformity requirement “would prevent inconsistent legal interpretations of the act 

and regulations thereunder in different regions.”  Id. 

Significantly, EPA has implemented the statutory uniformity requirement by 

enacting binding regulations that expressly require EPA officials to implement the 

CAA using uniform criteria nationwide.  See generally 40 CFR §§ 56.1-56.6 

(expressly implementing 42 U.S.C. 7601-7606).  In particular, 40 CFR § 56.3 

implements and echoes the statutory language by declaring that it is official EPA 

policy to “[a]ssure fair and uniform application by all Regional Offices of the 

criteria, procedures, and policies employed in implementing and enforcing the act.”  
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As EPA recognized when it promulgated § 56.3, the “intended effect” of its 

uniformity regulations is “to assure fair and consistent application of rules, 

regulations and policy throughout the country.”  45 Fed. Reg. 85400, 85400 (Dec. 

24, 1980). 

Section 56.3’s uniformity policy mandate is legally binding on all relevant 

EPA officials.  It is black-letter administrative law that an agency “must comply 

with its own regulations.”  Environmentel, 661 F.3d at 84-85; Am. Fed’n of Gov’t 

Emps., Local 3090, 777 F.2d at 759 (same); cf. Wilderness Soc'y v. Norton, 434 

F.3d 584, 595-596 (D.C. Cir. 2006) (explaining that rules published in Code of 

Federal Regulations have “general applicability and legal effect”); Brock v. 

Cathedral Bluffs Shale Oil Co., 796 F.2d 533, 538-39 (D.C. Cir. 1986) (same). 

The CAA and its regulations also establish that § 56.3’s “uniformity” rule is 

binding.  For example, 42 U.S.C. § 7601(a)(2) directs EPA to “establish[] general 

applicable procedures and policies for regional officers and employees (including 

the Regional Administrator) to follow in carrying out” their authorities under the 

CAA.  Section 56.2 states that the “Regional Consistency” requirements set forth 

in Part 56 of the regulations apply to EPA employees at Headquarters who are 

“responsible for developing the procedures to be employed or policies to be 

followed by Regional Offices in implementing and enforcing the Act,” along with 

their counterparts in Regional Offices in carrying out authorities delegated by the 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 38 of 50

(Page 38 of Total)



26 
 

EPA Administrator.  40 CFR § 56.2.  And § 56.5(a)(1) likewise provides that 

responsible officials in the Regional Offices “shall assure that actions taken under 

the [CAA] … [a]re carried out fairly and in a manner that is consistent with the Act 

and Agency policy as set forth in the Agency rules.”  40 CFR § 56.5(a)(1). 

Notably, in accordance with the statutory and regulatory uniformity 

requirements set forth above, EPA has generally followed a practice of 

acquiescing, nationwide, to unfavorable rulings issued by the federal courts of 

appeals.  As the leading scholarly treatment on agency nonacquiescence observes, 

“EPA’s general policy is to eschew relitigation of an issue that has been squarely 

decided against it in any circuit.”  Samuel Estreicher & Richard L. Revesz, 

Nonacquiesence by Federal Administrative Agencies, 98 Yale L.J. 679, 717 (1989) 

((emphasis added).  This policy reflects EPA’s recognition of the “special need to 

maintain uniformity in the environmental context” and the fact of “a relatively 

responsive Congress” — both of which have led EPA to “avoid[] relitigation as a 

tool of policy.”  Id. (citing caselaw and interview with EPA General Counsel).  As 

one EPA official has explained, “[i]t is very rare that EPA would nonacquiesce [in 

a court decision],” as EPA will instead typically “either seek cert [in the Supreme 

Court], or legislation, or … live with it.”  Robert J. Hume, How Courts Impact 

Administrative Behavior 96 (2009).  
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The bottom line is that both the CAA itself and EPA’s implementing 

regulations affirmatively require EPA officials nationwide to apply uniform criteria 

and policies when administering the CAA.  This binding mandate unambiguously 

directs EPA to apply a single legal standard when determining whether multiple 

pollutant emitting activities may be aggregated for purposes of CAA permitting 

requirements, and it bars EPA from adopting different standards applicable to 

different parts of the country.  Any EPA policy that violates these uniformity 

requirements is contrary to law and must be set aside. 

B. The Summit Directive Flouts The Statutory And Regulatory 
“Uniformity” Requirement For Permitting Criteria  
 

The Summit Directive expressly contravenes this “uniformity” mandate.  

The Directive unambiguously establishes one set of permitting criteria for 

jurisdictions within the Sixth Circuit and another set of permitting criteria for 

jurisdictions “outside the 6th Circuit.”  Summit Directive at 1.  Within the Sixth 

Circuit, “adjacent” is given its plain meaning (i.e., physical proximity) in making 

permit applicability decisions, in accordance with the Sixth Circuit’s decision in 

Summit.  But outside the Sixth Circuit, EPA interprets “adjacent” to include the 

elastic and inherently subjective concept of “functional interrelatedness.”  That is 

precisely how the Summit Directive has been interpreted and enforced by EPA.  As 

discussed, EPA has invoked the Directive in applying its “functionally 

interrelated” test of “adjacency” in rulemaking involving activities outside the 
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Sixth Circuit.  See supra at 6-7.   Because the Directive violates the CAA and the 

uniformity regulations, it is contrary to law and must be set aside. 

In addition to violating the statutory and regulatory “uniformity” rule, the 

Directive also upsets the interests served by that rule.  Uniformity for permitting 

major new and existing “sources” (and major new projects at existing major 

sources) is essential so that States and EPA regions are placed on a level playing 

field when competing for economic development opportunities like new 

manufacturing plants and energy development projects.  The criteria for whether or 

not a permit is required should be the same in Ohio as it is in Florida.  

Disuniformity creates inequities in permitting decisions and increases the costs and 

difficulty of pursuing development projects and navigating the permitting process. 

II. THE SUMMIT DIRECTIVE IS ARBITRARY AND CAPRICIOUS AND AN 

ABUSE OF DISCRETION 

Even if the Summit Directive did not directly contravene the CAA and its 

implementing regulations’ uniformity requirement, it would still be unlawful 

because it is arbitrary and capricious and an abuse of discretion. 

An agency must satisfy at least two basic requirements to avoid violating the 

“arbitrary and capricious” standard.  First, the agency must engage in ‘‘reasoned 

decisionmaking.’’  Motor Vehicle Manufacturers Ass’n v. State Farm Mutual 

Automobile Insurance Co., 463 U.S. 29, 52 (1983).  Second, ‘‘the agency must . . . 
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articulate a satisfactory explanation for its action.’’  Id. at 43.  Similarly, when 

there is a claim of “abuse of discretion,” the court must undertake a “thorough, 

probing, in-depth review” of “whether the decision was based on consideration of 

the relevant factors” and determine whether there was “clear error in judgment” by 

the agency.  Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971) 

overruled on other grounds by Califano v. Sanders, 430 U.S. 99 (1977). 

The Summit Directive contravenes both of those well-settled, minimum 

standards of reasoned agency decision-making. 

A. EPA Ignored The Statutory And Regulatory Uniformity Mandate 
Without Justification  
 

A hallmark of arbitrary agency action is a failure to recognize the agency 

rules and interests that agency policy is intended to advance.  As the Supreme 

Court has explained, courts ‘‘must ‘consider whether the [agency’s] decision was 

based on a consideration of the relevant factors,’” and an agency decision is 

arbitrary and capricious if the agency’s explanation for its action “has … entirely 

failed to consider an important aspect of the problem.” State Farm, 463 U.S. at 43.  

In the Summit Directive, EPA did not even acknowledge the statutory and 

regulatory uniformity mandate, much less attempt to articulate any reasoned basis 

for departing from that mandate in the situation here (even if an intentional 

disuniformity of permit program applicability criteria were ever allowed, which it 

is not).  See Summit Directive at 1-2.  The sole reason that EPA did identify for its 
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Directive is that its flawed interpretation of “adjacent” is purportedly 

“longstanding.”  Id. at 1.  But that is insufficient.  As the Sixth Circuit observed in 

Summit, “longstanding error is still error.”  Summit Petroleum, 690 F.3d at 746.  

More fundamentally, the agency in no way attempted to explain, why the 

(purportedly) “longstanding” nature of its interpretation, would by itself provide a 

reasoned basis for ignoring the uniformity mandate.  In other words, the lone 

explanation that EPA did give for its Directive is plainly not “satisfactory.”  State 

Farm, 463 U.S. at 43; see also Ethyl Corp. v. EPA, 541 F.2d 1, 36 (D.C. Cir. 

1976); Greyhound Corp. v. ICC, 668 F.2d 1354 (D.C. Cir. 1981). 

B. EPA Failed To Articulate Any Rationale for Ignoring Summit 

 Nor does the Summit Directive provide any reasoned explanation for 

continuing to apply a definition of “adjacent” that was thoroughly rejected by the 

Sixth Circuit.  As the Sixth Circuit persuasively explained, EPA’s interpretation of 

“adjacent” to encompass the murky concept of “functional interrelatedness” is 

inconsistent with (1) dictionary definitions of “adjacent” (which uniformly focus 

on physical proximity); (2) Supreme Court case law (Rapanos v. United States, 

547 U.S. 715 (2006)) interpreting the term “adjacent”; and (3) EPA’s own prior 

pronouncements.  Summit, 690 F.3d at 741-749.  In its Summit Directive, EPA did 

not even attempt to explain why the Sixth Circuit’s decision was wrong or should 

not be given effect — other than by asserting that its interpretation was 
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“longstanding,” which, as discussed, is not sufficient.  Nor did EPA even attempt 

to explain how following the law as set forth in the Sixth Circuit’s decision would 

frustrate the agency’s legitimate regulatory objectives, or how (given its refusal to 

follow the Summit decision outside of the Sixth Circuit) it might act to restore 

national uniformity. 

C. EPA Failed to Consider Alternatives to Ignoring Summit  

An agency’s failure to consider available alternatives is another tell-tale sign 

of arbitrary-and-capricious decision-making and an abuse of discretion.  State 

Farm, 463 U.S. at 47-51; Yakima Valley Cablevision, Inc. v. F.C.C., 794 F.2d 737, 

746 (D.C. Cir 1986) (citations omitted); International Ladies' Garment Workers' 

Union v. Donovan, 722 F.2d 795, 814 (D.C. Cir. 1983).  Here, several alternatives 

to the Summit Directive seemingly are available.  Yet EPA apparently considered 

none.  For instance, EPA could have: (1) acceded to the Summit decision 

nationwide, in accordance with its typical practice, supra at 25; (2) followed 

Summit nationwide and, at the same, launched a rulemaking amending its CAA 

permit regulations to address the Summit decision, as counseled by the Sixth 

Circuit, see Summit, 690 F.3d at 748; or (3) sought Supreme Court review of the 
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Sixth Circuit’s decision.5  EPA did not discuss, much less provide a reasoned basis 

for rejecting, any of those alternatives.  

The Supreme Court has held that the failure to consider available 

alternatives is an “obvious reason” to hold an agency action to be arbitrary and 

capricious.  State Farm, 463 U.S. at 46.  State Farm involved a challenge to the 

National Highway Traffic Safety Administration (NHTSA)’s decision to rescind its 

standard requiring passive restraints (automatic seat belts or airbags) in new motor 

vehicles.  The agency’s basis for the rescission was that the automatic safety belts 

installed in 99% of new cars to meet the standard could be easily detached thus 

defeating the safety improvement anticipated by the agency when it issued the 

standard.  In addressing the agency’s failure to consider mandating airbags to meet 

the National Highway traffic Safety Act’s requirements to establish reasonable, 

practicable and appropriate motor vehicle safety standards, the Court stated that 

“[t]he first and most obvious reason for finding the rescission arbitrary and 

capricious is that NHTSA apparently gave no consideration whatever to modifying 

the Standard to require that airbag technology be utilized.”  State Farm, 463 U.S. 

at 46; see also, e.g., Chamber of Commerce of the United States v. SEC, 412 F.3d 
                                                      

5 The Summit Directive was issued before the time for filing a petition for 
certiorari had passed.  EPA has not stated whether it asked the Solicitor General to 
authorize a petition for certiorari in this case.  Even if EPA dis so, and the Solicitor 
General declined to authorize certiorari, that would not be a basis for ignoring the 
statutory and regulatory uniformity mandate.  In any event, the pertinent point here 
is that EPA did not even discuss these alternatives in its Directive. 
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133, 145 (D.C. Cir. 2005) (“In sum, the disclosure alterative was neither frivolous 

nor out of bounds, and the Commission therefore had an obligation to consider 

it.”).   

The same goes here.  By failing to consider the numerous available 

alternatives to the Summit Directive requiring divergent permitting criteria across 

the United States, EPA failed to engage in reasoned decision-making.  

D. The Summit Directive Is Unsound As A Practical Matter 
 

EPA’s failure to consider the practical problems and inefficiencies created 

by the Summit Directive is another sign of arbitrary action.  See Alabama Power 

Co. v. Costle, 636 F.3d 323, at 397 (cautioning EPA to adopt an aggregation test 

for determining the application of PSD that was sufficiently predictable to give 

plausibly regulated entities “explicit notice as to whether (and on what statutory 

authority) the EPA construes the term [stationary] source.”).  In adopting the 

Directive, EPA failed to recognize, much less provide a reasoned basis for inviting, 

the confusion and inequities that the Summit Directive creates by establishing 

divergent permitting criteria on the critical issue on when facilities qualify as a 

“major” source.  Nor did EPA consider — or provide a reason for disregarding — 

the virtues of a uniform, plain-meaning interpretation of “adjacent” (without the 

subjective and unpredictable “functional interrelatedness” component rejected in 

Summit).  
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Creating uncertainty about when the permitting programs apply for new 

construction and for existing sources not only contravenes the statutory and 

regulatory uniformity mandate, it undermines the CAA’s permitting process, 

unreasonably thwarts prudent economic development (thus impairing job growth), 

and unreasonably interferes with the legitimate competitive activities of individual 

companies like NEDA/CAP’s members who are committed to complying with the 

CAA.  Exacerbating the regulatory uncertainty inherent in the lawful permitting 

process by creating two sets of criteria for determining permit applicability is 

unfair and creates practical problems for business competitiveness and compliance.   

Directing jurisdictions outside the Sixth Circuit to continue to apply a policy 

that ignores the ordinary definition of “adjacent” in favor one that includes the 

subjective concept of “functional interrelatedness” makes matters even worse.  

Indeed, EPA initially rejected functional interrelationships as a criterion for 

defining a “source” for permit applicability when it adopted its 1980 PSD/NSR 

regulations because it recognized the lack of certainty that such test would impose 

on the regulated community.  As the Agency explained at the time:  

To have merely added function to the proposed definition as 
another abstract factor would have reduced the predictability of 
aggregating activities under the definition dramatically, since any 
assessment of functional interrelationships would be highly 
subjective.  To have merely added function would also have made 
administration of the definition substantially more difficult, since 
any attempt to asses these interrelationships would have embroil the 
agency in numerous fine-grained analyses. 
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45 Fed. Reg. 52676, 52695 (Aug. 7, 1980).  See also Summit at 747.  The concept 

of “functional interrelatedness” is no less subjective and unworkable today. 

 For any, or all, of these reasons, EPA’s Summit Directive is arbitrary and 

capricious and an abuse of discretion, and invalid for those reasons as well. 

CONCLUSION 

For the foregoing reasons, the EPA’s Summit Directive should be set aside. 

Respectfully, 

 

Leslie Sue Ritts 
RITTS LAW GROUP, PLLC 
The Carriage House 
620 Fort Williams Parkway 
Alexandria, Virginia  22304 
(703) 823-2292 
Counsel for National Environmental Development 
Association’s Clean Air Project
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Page 6419 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7601 

1 So in original. Probably should be ‘‘part D of subchapter I of 

this chapter’’. 

(A) A State registration fee on new motor 

vehicles registered in the State which are 

not clean-fuel vehicles in the amount of at 

least 1 percent of the cost of the vehicle. The 

proceeds of such fee shall be used to provide 

financial incentives to purchasers of clean- 

fuel vehicles and to vehicle dealers who sell 

high volumes or high percentages of clean- 

fuel vehicles and to defray the administra-

tive costs of the incentive program. 

(B) Provisions to exempt clean-fuel vehi-

cles from high occupancy vehicle or trip re-

duction requirements. 

(C) Provisions to provide preference in the 

use of existing parking spaces for clean-fuel 

vehicles. 

The incentives under this paragraph shall not 

apply in the case of covered fleet vehicles. 

(4) No sales or production mandate 
The regulations and plan revisions under 

paragraphs (1) and (2) shall not include any 

production or sales mandate for clean-fuel ve-

hicles or clean alternative fuels. Such regula-

tions and plan revisions shall also provide that 

vehicle manufacturers and fuel suppliers may 

not be subject to penalties or sanctions for 

failing to produce or sell clean-fuel vehicles or 

clean alternative fuels. 

(July 14, 1955, ch. 360, title II, § 249, as added Pub. 

L. 101–549, title II, § 229(a), Nov. 15, 1990, 104 Stat. 

2525.) 

REFERENCES IN TEXT 

The Solid Waste Disposal Act, referred to in subsec. 

(c)(2)(D), is title II of Pub. L. 89–272, Oct. 20, 1965, 79 

Stat. 997, as amended generally by Pub. L. 94–580, § 2, 

Oct. 21, 1976, 90 Stat. 2795. Subtitle I of the Act is classi-

fied generally to subchapter IX (§ 6991 et seq.) of chap-

ter 82 of this title. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 6901 of this title and Tables. 

November 15, 1990, referred to in subsec. (e)(3), was in 

the original ‘‘the date of the Clean Air Act Amend-

ments of 1990’’, which was translated as meaning the 

date of enactment of Pub. L. 101–549, which enacted this 

section, to reflect the probable intent of Congress. 

§ 7590. General provisions 

(a) State refueling facilities 
If any State adopts enforceable provisions in 

an implementation plan applicable to a non-

attainment area which provides that existing 

State refueling facilities will be made available 

to the public for the purchase of clean alter-

native fuels or that State-operated refueling fa-

cilities for such fuels will be constructed and op-

erated by the State and made available to the 

public at reasonable times, taking into consider-

ation safety, costs, and other relevant factors, 

in approving such plan under section 7410 of this 

title and part D,1 the Administrator may credit 

a State with the emission reductions for pur-

poses of part D 1 attributable to such actions. 

(b) No production mandate 
The Administrator shall have no authority 

under this part to mandate the production of 

clean-fuel vehicles except as provided in the 

California pilot test program or to specify as ap-

plicable the models, lines, or types of, or mar-

keting or price practices, policies, or strategies 

for, vehicles subject to this part. Nothing in this 

part shall be construed to give the Adminis-

trator authority to mandate marketing or pric-

ing practices, policies, or strategies for fuels. 

(c) Tank and fuel system safety 
The Secretary of Transportation shall, in ac-

cordance with chapter 301 of title 49, promulgate 

applicable regulations regarding the safety and 

use of fuel storage cylinders and fuel systems, 

including appropriate testing and retesting, in 

conversions of motor vehicles. 

(d) Consultation with Department of Energy and 
Department of Transportation 

The Administrator shall coordinate with the 

Secretaries of the Department of Energy and the 

Department of Transportation in carrying out 

the Administrator’s duties under this part. 

(July 14, 1955, ch. 360, title II, § 250, as added Pub. 

L. 101–549, title II, § 229(a), Nov. 15, 1990, 104 Stat. 

2528.) 

CODIFICATION 

In subsec. (c), ‘‘chapter 301 of title 49’’ substituted for 

‘‘the National Motor Vehicle Traffic Safety Act of 1966 

[15 U.S.C. 1381 et seq.]’’, meaning ‘‘the National Traffic 

and Motor Vehicle Safety Act of 1966 [15 U.S.C. 1381 et 

seq.]’’, on authority of Pub. L. 103–272, § 6(b), July 5, 

1994, 108 Stat. 1378, the first section of which enacted 

subtitles II, III, and V to X of Title 49, Transportation. 

SUBCHAPTER III—GENERAL PROVISIONS 

§ 7601. Administration 

(a) Regulations; delegation of powers and duties; 
regional officers and employees 

(1) The Administrator is authorized to pre-

scribe such regulations as are necessary to carry 

out his functions under this chapter. The Ad-

ministrator may delegate to any officer or em-

ployee of the Environmental Protection Agency 

such of his powers and duties under this chapter, 

except the making of regulations subject to sec-

tion 7607(d) of this title, as he may deem nec-

essary or expedient. 

(2) Not later than one year after August 7, 

1977, the Administrator shall promulgate regula-

tions establishing general applicable procedures 

and policies for regional officers and employees 

(including the Regional Administrator) to follow 

in carrying out a delegation under paragraph (1), 

if any. Such regulations shall be designed— 

(A) to assure fairness and uniformity in the 

criteria, procedures, and policies applied by 

the various regions in implementing and en-

forcing the chapter; 

(B) to assure at least an adequate quality 

audit of each State’s performance and adher-

ence to the requirements of this chapter in im-

plementing and enforcing the chapter, particu-

larly in the review of new sources and in en-

forcement of the chapter; and 

(C) to provide a mechanism for identifying 

and standardizing inconsistent or varying cri-

teria, procedures, and policies being employed 

by such officers and employees in implement-

ing and enforcing the chapter. 
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Page 6420 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7601 

(b) Detail of Environmental Protection Agency 
personnel to air pollution control agencies 

Upon the request of an air pollution control 

agency, personnel of the Environmental Protec-

tion Agency may be detailed to such agency for 

the purpose of carrying out the provisions of 

this chapter. 

(c) Payments under grants; installments; ad-
vances or reimbursements 

Payments under grants made under this chap-

ter may be made in installments, and in advance 

or by way of reimbursement, as may be deter-

mined by the Administrator. 

(d) Tribal authority 
(1) Subject to the provisions of paragraph (2), 

the Administrator— 
(A) is authorized to treat Indian tribes as 

States under this chapter, except for purposes 

of the requirement that makes available for 

application by each State no less than one- 

half of 1 percent of annual appropriations 

under section 7405 of this title; and 
(B) may provide any such Indian tribe grant 

and contract assistance to carry out functions 

provided by this chapter. 

(2) The Administrator shall promulgate regu-

lations within 18 months after November 15, 

1990, specifying those provisions of this chapter 

for which it is appropriate to treat Indian tribes 

as States. Such treatment shall be authorized 

only if— 
(A) the Indian tribe has a governing body 

carrying out substantial governmental duties 

and powers; 
(B) the functions to be exercised by the In-

dian tribe pertain to the management and pro-

tection of air resources within the exterior 

boundaries of the reservation or other areas 

within the tribe’s jurisdiction; and 

(C) the Indian tribe is reasonably expected 

to be capable, in the judgment of the Adminis-

trator, of carrying out the functions to be ex-

ercised in a manner consistent with the terms 

and purposes of this chapter and all applicable 

regulations. 

(3) The Administrator may promulgate regula-

tions which establish the elements of tribal im-

plementation plans and procedures for approval 

or disapproval of tribal implementation plans 

and portions thereof. 

(4) In any case in which the Administrator de-

termines that the treatment of Indian tribes as 

identical to States is inappropriate or adminis-

tratively infeasible, the Administrator may pro-

vide, by regulation, other means by which the 

Administrator will directly administer such pro-

visions so as to achieve the appropriate purpose. 

(5) Until such time as the Administrator pro-

mulgates regulations pursuant to this sub-

section, the Administrator may continue to pro-

vide financial assistance to eligible Indian tribes 

under section 7405 of this title. 

(July 14, 1955, ch. 360, title III, § 301, formerly § 8, 

as added Pub. L. 88–206, § 1, Dec. 17, 1963, 77 Stat. 

400, renumbered Pub. L. 89–272, title I, § 101(4), 

Oct. 20, 1965, 79 Stat. 992; amended Pub. L. 90–148, 

§ 2, Nov. 21, 1967, 81 Stat. 504; Pub. L. 91–604, 

§§ 3(b)(2), 15(c)(2), Dec. 31, 1970, 84 Stat. 1677, 1713; 

Pub. L. 95–95, title III, § 305(e), Aug. 7, 1977, 91 

Stat. 776; Pub. L. 101–549, title I, §§ 107(d), 108(i), 

Nov. 15, 1990, 104 Stat. 2464, 2467.) 

CODIFICATION 

Section was formerly classified to section 1857g of 

this title. 

AMENDMENTS 

1990—Subsec. (a)(1). Pub. L. 101–549, § 108(i), inserted 

‘‘subject to section 7607(d) of this title’’ after ‘‘regula-

tions’’. 

Subsec. (d). Pub. L. 101–549, § 107(d), added subsec. (d). 

1977—Subsec. (a). Pub. L. 95–95 designated existing 

provisions as par. (1) and added par. (2). 

1970—Subsec. (a). Pub. L. 91–604, § 15(c)(2), substituted 

‘‘Administrator’’ for ‘‘Secretary’’ and ‘‘Environmental 

Protection Agency’’ for ‘‘Department of Health, Edu-

cation, and Welfare’’. 

Subsec. (b). Pub. L. 91–604, § 3(b)(2), substituted ‘‘Envi-

ronmental Protection Agency’’ for ‘‘Public Health 

Service’’ and struck out provisions covering the pay-

ment of salaries and allowances. 

Subsec. (c). Pub. L. 91–604, § 15(c)(2), substituted ‘‘Ad-

ministrator’’ for ‘‘Secretary’’. 

1967—Pub. L. 90–148 reenacted section without 

change. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–95 effective Aug. 7, 1977, ex-

cept as otherwise expressly provided, see section 406(d) 

of Pub. L. 95–95, set out as a note under section 7401 of 

this title. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 

ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-

CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 

ACTIONS 

All rules, regulations, orders, determinations, con-

tracts, certifications, authorizations, delegations, or 

other actions duly issued, made, or taken by or pursu-

ant to act July 14, 1955, the Clean Air Act, as in effect 

immediately prior to the date of enactment of Pub. L. 

95–95 [Aug. 7, 1977] to continue in full force and effect 

until modified or rescinded in accordance with act July 

14, 1955, as amended by Pub. L. 95–95 [this chapter], see 

section 406(b) of Pub. L. 95–95, set out as an Effective 

Date of 1977 Amendment note under section 7401 of this 

title. 

DISADVANTAGED BUSINESS CONCERNS; USE OF QUOTAS 

PROHIBITED 

Title X of Pub. L. 101–549 provided that: 

‘‘SEC. 1001. DISADVANTAGED BUSINESS CONCERNS. 

‘‘(a) IN GENERAL.—In providing for any research relat-

ing to the requirements of the amendments made by 

the Clean Air Act Amendments of 1990 [Pub. L. 101–549, 

see Tables for classification] which uses funds of the 

Environmental Protection Agency, the Administrator 

of the Environmental Protection Agency shall, to the 

extent practicable, require that not less than 10 percent 

of total Federal funding for such research will be made 

available to disadvantaged business concerns. 

‘‘(b) DEFINITION.— 

‘‘(1)(A) For purposes of subsection (a), the term ‘dis-

advantaged business concern’ means a concern— 

‘‘(i) which is at least 51 percent owned by one or 

more socially and economically disadvantaged indi-

viduals or, in the case of a publicly traded com-

pany, at least 51 percent of the stock of which is 

owned by one or more socially and economically 

disadvantaged individuals; and 

‘‘(ii) the management and daily business oper-

ations of which are controlled by such individuals. 

‘‘(B)(i) A for-profit business concern is presumed to 

be a disadvantaged business concern for purposes of 

subsection (a) if it is at least 51 percent owned by, or 

in the case of a concern which is a publicly traded 
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Page 6421 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7602 

company at least 51 percent of the stock of the com-

pany is owned by, one or more individuals who are 

members of the following groups: 

‘‘(I) Black Americans. 

‘‘(II) Hispanic Americans. 

‘‘(III) Native Americans. 

‘‘(IV) Asian Americans. 

‘‘(V) Women. 

‘‘(VI) Disabled Americans. 

‘‘(ii) The presumption established by clause (i) may 

be rebutted with respect to a particular business con-

cern if it is reasonably established that the individual 

or individuals referred to in that clause with respect 

to that business concern are not experiencing impedi-

ments to establishing or developing such concern as 

a result of the individual’s identification as a mem-

ber of a group specified in that clause. 

‘‘(C) The following institutions are presumed to be 

disadvantaged business concerns for purposes of sub-

section (a): 

‘‘(i) Historically black colleges and universities, 

and colleges and universities having a student body 

in which 40 percent of the students are Hispanic. 

‘‘(ii) Minority institutions (as that term is de-

fined by the Secretary of Education pursuant to the 

General Education Provision Act (20 U.S.C. 1221 et 

seq.)). 

‘‘(iii) Private and voluntary organizations con-

trolled by individuals who are socially and eco-

nomically disadvantaged. 

‘‘(D) A joint venture may be considered to be a dis-

advantaged business concern under subsection (a), 

notwithstanding the size of such joint venture, if— 

‘‘(i) a party to the joint venture is a disadvan-

taged business concern; and 

‘‘(ii) that party owns at least 51 percent of the 

joint venture. 

A person who is not an economically disadvantaged 

individual or a disadvantaged business concern, as a 

party to a joint venture, may not be a party to more 

than 2 awarded contracts in a fiscal year solely by 

reason of this subparagraph. 

‘‘(E) Nothing in this paragraph shall prohibit any 

member of a racial or ethnic group that is not listed 

in subparagraph (B)(i) from establishing that they 

have been impeded in establishing or developing a 

business concern as a result of racial or ethnic dis-

crimination. 

‘‘SEC. 1002. USE OF QUOTAS PROHIBITED.—Nothing in 

this title shall permit or require the use of quotas or a 

requirement that has the effect of a quota in determin-

ing eligibility under section 1001.’’ 

§ 7602. Definitions 

When used in this chapter— 

(a) The term ‘‘Administrator’’ means the Ad-

ministrator of the Environmental Protection 

Agency. 

(b) The term ‘‘air pollution control agency’’ 

means any of the following: 

(1) A single State agency designated by the 

Governor of that State as the official State air 

pollution control agency for purposes of this 

chapter. 

(2) An agency established by two or more 

States and having substantial powers or duties 

pertaining to the prevention and control of air 

pollution. 

(3) A city, county, or other local government 

health authority, or, in the case of any city, 

county, or other local government in which 

there is an agency other than the health au-

thority charged with responsibility for enforc-

ing ordinances or laws relating to the preven-

tion and control of air pollution, such other 

agency. 

(4) An agency of two or more municipalities 

located in the same State or in different 

States and having substantial powers or duties 

pertaining to the prevention and control of air 

pollution. 
(5) An agency of an Indian tribe. 

(c) The term ‘‘interstate air pollution control 

agency’’ means— 
(1) an air pollution control agency estab-

lished by two or more States, or 
(2) an air pollution control agency of two or 

more municipalities located in different 

States. 

(d) The term ‘‘State’’ means a State, the Dis-

trict of Columbia, the Commonwealth of Puerto 

Rico, the Virgin Islands, Guam, and American 

Samoa and includes the Commonwealth of the 

Northern Mariana Islands. 
(e) The term ‘‘person’’ includes an individual, 

corporation, partnership, association, State, 

municipality, political subdivision of a State, 

and any agency, department, or instrumentality 

of the United States and any officer, agent, or 

employee thereof. 
(f) The term ‘‘municipality’’ means a city, 

town, borough, county, parish, district, or other 

public body created by or pursuant to State law. 
(g) The term ‘‘air pollutant’’ means any air 

pollution agent or combination of such agents, 

including any physical, chemical, biological, 

radioactive (including source material, special 

nuclear material, and byproduct material) sub-

stance or matter which is emitted into or other-

wise enters the ambient air. Such term includes 

any precursors to the formation of any air pol-

lutant, to the extent the Administrator has 

identified such precursor or precursors for the 

particular purpose for which the term ‘‘air pol-

lutant’’ is used. 
(h) All language referring to effects on welfare 

includes, but is not limited to, effects on soils, 

water, crops, vegetation, manmade materials, 

animals, wildlife, weather, visibility, and cli-

mate, damage to and deterioration of property, 

and hazards to transportation, as well as effects 

on economic values and on personal comfort and 

well-being, whether caused by transformation, 

conversion, or combination with other air pol-

lutants. 
(i) The term ‘‘Federal land manager’’ means, 

with respect to any lands in the United States, 

the Secretary of the department with authority 

over such lands. 
(j) Except as otherwise expressly provided, the 

terms ‘‘major stationary source’’ and ‘‘major 

emitting facility’’ mean any stationary facility 

or source of air pollutants which directly emits, 

or has the potential to emit, one hundred tons 

per year or more of any air pollutant (including 

any major emitting facility or source of fugitive 

emissions of any such pollutant, as determined 

by rule by the Administrator). 
(k) The terms ‘‘emission limitation’’ and 

‘‘emission standard’’ mean a requirement estab-

lished by the State or the Administrator which 

limits the quantity, rate, or concentration of 

emissions of air pollutants on a continuous 

basis, including any requirement relating to the 

operation or maintenance of a source to assure 

continuous emission reduction, and any design, 
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1 So in original. 

equipment, work practice or operational stand-

ard promulgated under this chapter..1 
(l) The term ‘‘standard of performance’’ means 

a requirement of continuous emission reduction, 

including any requirement relating to the oper-

ation or maintenance of a source to assure con-

tinuous emission reduction. 
(m) The term ‘‘means of emission limitation’’ 

means a system of continuous emission reduc-

tion (including the use of specific technology or 

fuels with specified pollution characteristics). 
(n) The term ‘‘primary standard attainment 

date’’ means the date specified in the applicable 

implementation plan for the attainment of a na-

tional primary ambient air quality standard for 

any air pollutant. 
(o) The term ‘‘delayed compliance order’’ 

means an order issued by the State or by the Ad-

ministrator to an existing stationary source, 

postponing the date required under an applica-

ble implementation plan for compliance by such 

source with any requirement of such plan. 
(p) The term ‘‘schedule and timetable of com-

pliance’’ means a schedule of required measures 

including an enforceable sequence of actions or 

operations leading to compliance with an emis-

sion limitation, other limitation, prohibition, or 

standard. 
(q) For purposes of this chapter, the term ‘‘ap-

plicable implementation plan’’ means the por-

tion (or portions) of the implementation plan, or 

most recent revision thereof, which has been ap-

proved under section 7410 of this title, or pro-

mulgated under section 7410(c) of this title, or 

promulgated or approved pursuant to regula-

tions promulgated under section 7601(d) of this 

title and which implements the relevant re-

quirements of this chapter. 
(r) INDIAN TRIBE.—The term ‘‘Indian tribe’’ 

means any Indian tribe, band, nation, or other 

organized group or community, including any 

Alaska Native village, which is Federally recog-

nized as eligible for the special programs and 

services provided by the United States to Indi-

ans because of their status as Indians. 
(s) VOC.—The term ‘‘VOC’’ means volatile or-

ganic compound, as defined by the Adminis-

trator. 
(t) PM–10.—The term ‘‘PM–10’’ means particu-

late matter with an aerodynamic diameter less 

than or equal to a nominal ten micrometers, as 

measured by such method as the Administrator 

may determine. 
(u) NAAQS AND CTG.—The term ‘‘NAAQS’’ 

means national ambient air quality standard. 

The term ‘‘CTG’’ means a Control Technique 

Guideline published by the Administrator under 

section 7408 of this title. 
(v) NOx.—The term ‘‘NOx’’ means oxides of ni-

trogen. 
(w) CO.—The term ‘‘CO’’ means carbon mon-

oxide. 
(x) SMALL SOURCE.—The term ‘‘small source’’ 

means a source that emits less than 100 tons of 

regulated pollutants per year, or any class of 

persons that the Administrator determines, 

through regulation, generally lack technical 

ability or knowledge regarding control of air 

pollution. 

(y) FEDERAL IMPLEMENTATION PLAN.—The 

term ‘‘Federal implementation plan’’ means a 

plan (or portion thereof) promulgated by the Ad-

ministrator to fill all or a portion of a gap or 

otherwise correct all or a portion of an inad-

equacy in a State implementation plan, and 

which includes enforceable emission limitations 

or other control measures, means or techniques 

(including economic incentives, such as market-

able permits or auctions of emissions allow-

ances), and provides for attainment of the rel-

evant national ambient air quality standard. 
(z) STATIONARY SOURCE.—The term ‘‘station-

ary source’’ means generally any source of an 

air pollutant except those emissions resulting 

directly from an internal combustion engine for 

transportation purposes or from a nonroad en-

gine or nonroad vehicle as defined in section 7550 

of this title. 

(July 14, 1955, ch. 360, title III, § 302, formerly § 9, 

as added Pub. L. 88–206, § 1, Dec. 17, 1963, 77 Stat. 

400, renumbered Pub. L. 89–272, title I, § 101(4), 

Oct. 20, 1965, 79 Stat. 992; amended Pub. L. 90–148, 

§ 2, Nov. 21, 1967, 81 Stat. 504; Pub. L. 91–604, 

§ 15(a)(1), (c)(1), Dec. 31, 1970, 84 Stat. 1710, 1713; 

Pub. L. 95–95, title II, § 218(c), title III, § 301, Aug. 

7, 1977, 91 Stat. 761, 769; Pub. L. 95–190, § 14(a)(76), 

Nov. 16, 1977, 91 Stat. 1404; Pub. L. 101–549, title 

I, §§ 101(d)(4), 107(a), (b), 108(j), 109(b), title III, 

§ 302(e), title VII, § 709, Nov. 15, 1990, 104 Stat. 

2409, 2464, 2468, 2470, 2574, 2684.) 

CODIFICATION 

Section was formerly classified to section 1857h of 

this title. 

PRIOR PROVISIONS 

Provisions similar to those in subsecs. (b) and (d) of 

this section were contained in a section 1857e of this 

title, act July 14, 1955, ch. 360, § 6, 69 Stat. 323, prior to 

the general amendment of this chapter by Pub. L. 

88–206. 

AMENDMENTS 

1990—Subsec. (b)(1) to (3). Pub. L. 101–549, § 107(a)(1), 

(2), struck out ‘‘or’’ at end of par. (3) and substituted 

periods for semicolons at end of pars. (1) to (3). 
Subsec. (b)(5). Pub. L. 101–549, § 107(a)(3), added par. 

(5). 
Subsec. (g). Pub. L. 101–549, § 108(j)(2), inserted at end 

‘‘Such term includes any precursors to the formation of 

any air pollutant, to the extent the Administrator has 

identified such precursor or precursors for the particu-

lar purpose for which the term ‘air pollutant’ is used.’’ 
Subsec. (h). Pub. L. 101–549, § 109(b), inserted before 

period at end ‘‘, whether caused by transformation, 

conversion, or combination with other air pollutants’’. 
Subsec. (k). Pub. L. 101–549, § 303(e), inserted before 

period at end ‘‘, and any design, equipment, work prac-

tice or operational standard promulgated under this 

chapter.’’ 
Subsec. (q). Pub. L. 101–549, § 101(d)(4), added subsec. 

(q). 
Subsec. (r). Pub. L. 101–549, § 107(b), added subsec. (r). 
Subsecs. (s) to (y). Pub. L. 101–549, § 108(j)(1), added 

subsecs. (s) to (y). 
Subsec. (z). Pub. L. 101–549, § 709, added subsec. (z). 
1977—Subsec. (d). Pub. L. 95–95, § 218(c), inserted ‘‘and 

includes the Commonwealth of the Northern Mariana 

Islands’’ after ‘‘American Samoa’’. 
Subsec. (e). Pub. L. 95–190 substituted ‘‘individual, 

corporation’’ for ‘‘individual corporation’’. 
Pub. L. 95–95, § 301(b), expanded definition of ‘‘person’’ 

to include agencies, departments, and instrumental-

ities of the United States and officers, agents, and em-

ployees thereof. 
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Subsec. (g). Pub. L. 95–95, § 301(c), expanded definition 

of ‘‘air pollutant’’ so as, expressly, to include physical, 

chemical, biological, and radioactive substances or 

matter emitted into or otherwise entering the ambient 

air. 

Subsecs. (i) to (p). Pub. L. 95–95, § 301(a), added sub-

secs. (i) to (p). 

1970—Subsec. (a). Pub. L. 91–604, § 15(c)(1), substituted 

definition of ‘‘Administrator’’ as meaning Adminis-

trator of the Environmental Protection Agency for def-

inition of ‘‘Secretary’’ as meaning Secretary of Health, 

Education, and Welfare. 

Subsecs. (g), (h). Pub. L. 91–604, § 15(a)(1), added sub-

sec. (g) defining ‘‘air pollutant’’, redesignated former 

subsec. (g) as (h) and substituted references to effects 

on soil, water, crops, vegetation, manmade materials, 

animals, wildlife, weather, visibility, and climate for 

references to injury to agricultural crops and livestock, 

and inserted references to effects on economic values 

and on personal comfort and well being. 

1967—Pub. L. 90–148 reenacted section without 

change. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–95 effective Aug. 7, 1977, ex-

cept as otherwise expressly provided, see section 406(d) 

of Pub. L. 95–95, set out as a note under section 7401 of 

this title. 

§ 7603. Emergency powers 

Notwithstanding any other provision of this 

chapter, the Administrator, upon receipt of evi-

dence that a pollution source or combination of 

sources (including moving sources) is presenting 

an imminent and substantial endangerment to 

public health or welfare, or the environment, 

may bring suit on behalf of the United States in 

the appropriate United States district court to 

immediately restrain any person causing or con-

tributing to the alleged pollution to stop the 

emission of air pollutants causing or contribut-

ing to such pollution or to take such other ac-

tion as may be necessary. If it is not practicable 

to assure prompt protection of public health or 

welfare or the environment by commencement 

of such a civil action, the Administrator may 

issue such orders as may be necessary to protect 

public health or welfare or the environment. 

Prior to taking any action under this section, 

the Administrator shall consult with appro-

priate State and local authorities and attempt 

to confirm the accuracy of the information on 

which the action proposed to be taken is based. 

Any order issued by the Administrator under 

this section shall be effective upon issuance and 

shall remain in effect for a period of not more 

than 60 days, unless the Administrator brings an 

action pursuant to the first sentence of this sec-

tion before the expiration of that period. When-

ever the Administrator brings such an action 

within the 60-day period, such order shall re-

main in effect for an additional 14 days or for 

such longer period as may be authorized by the 

court in which such action is brought. 

(July 14, 1955, ch. 360, title III, § 303, as added 

Pub. L. 91–604, § 12(a), Dec. 31, 1970, 84 Stat. 1705; 

amended Pub. L. 95–95, title III, § 302(a), Aug. 7, 

1977, 91 Stat. 770; Pub. L. 101–549, title VII, § 704, 

Nov. 15, 1990, 104 Stat. 2681.) 

CODIFICATION 

Section was formerly classified to section 1857h–1 of 

this title. 

PRIOR PROVISIONS 

A prior section 303 of act July 14, 1955, was renum-

bered section 310 by Pub. L. 91–604 and is classified to 

section 7610 of this title. 

AMENDMENTS 

1990—Pub. L. 101–549, § 704(2)–(5), struck out subsec. (a) 

designation before ‘‘Notwithstanding any other’’, 

struck out subsec. (b) which related to violation of or 

failure or refusal to comply with subsec. (a) orders, and 

substituted new provisions for provisions following 

first sentence which read as follows: ‘‘If it is not prac-

ticable to assure prompt protection of the health of 

persons solely by commencement of such a civil action, 

the Administrator may issue such orders as may be 

necessary to protect the health of persons who are, or 

may be, affected by such pollution source (or sources). 

Prior to taking any action under this section, the Ad-

ministrator shall consult with the State and local au-

thorities in order to confirm the correctness of the in-

formation on which the action proposed to be taken is 

based and to ascertain the action which such authori-

ties are, or will be, taking. Such order shall be effective 

for a period of not more than twenty-four hours unless 

the Administrator brings an action under the first sen-

tence of this subsection before the expiration of such 

period. Whenever the Administrator brings such an ac-

tion within such period, such order shall be effective 

for a period of forty-eight hours or such longer period 

as may be authorized by the court pending litigation or 

thereafter.’’ 

Pub. L. 101–549, § 704(1), which directed that ‘‘public 

health or welfare, or the environment’’ be substituted 

for ‘‘the health of persons and that appropriate State 

or local authorities have not acted to abate such 

sources’’, was executed by making the substitution for 

‘‘the health of persons, and that appropriate State or 

local authorities have not acted to abate such sources’’ 

to reflect the probable intent of Congress. 

1977—Pub. L. 95–95 designated existing provisions as 

subsec. (a), inserted provisions that, if it is not prac-

ticable to assure prompt protection of the health of 

persons solely by commencement of a civil action, the 

Administrator may issue such orders as may be nec-

essary to protect the health of persons who are, or may 

be, affected by such pollution source (or sources), that, 

prior to taking any action under this section, the Ad-

ministrator consult with the State and local authori-

ties in order to confirm the correctness of the informa-

tion on which the action proposed to be taken is based 

and to ascertain the action which such authorities are, 

or will be, taking, that the order be effective for a pe-

riod of not more than twenty-four hours unless the Ad-

ministrator brings an action under the first sentence of 

this subsection before the expiration of such period, 

and that, whenever the Administrator brings such an 

action within such period, such order be effective for a 

period of forty-eight hours or such longer period as 

may be authorized by the court pending litigation or 

thereafter, and added subsec. (b). 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–95 effective Aug. 7, 1977, ex-

cept as otherwise expressly provided, see section 406(d) 

of Pub. L. 95–95, set out as a note under section 7401 of 

this title. 

PENDING ACTIONS AND PROCEEDINGS 

Suits, actions, and other proceedings lawfully com-

menced by or against the Administrator or any other 

officer or employee of the United States in his official 

capacity or in relation to the discharge of his official 

duties under act July 14, 1955, the Clean Air Act, as in 

effect immediately prior to the enactment of Pub. L. 

95–95 [Aug. 7, 1977], not to abate by reason of the taking 

effect of Pub. L. 95–95, see section 406(a) of Pub. L. 
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1 So in original. Probably should be ‘‘anticipated’’. 
2 So in original. Section was enacted without an opening paren-

thesis. 

Pub. L. 101–549, which is set out as a note under section 

6921 of this title. 
The Solid Waste Disposal Act, referred to in subsec. 

(g)(6), is title II of Pub. L. 89–272, Oct. 20, 1965, 79 Stat. 

997, as amended generally by Pub. L. 94–580, § 2, Oct. 21, 

1976, 90 Stat. 2795, which is classified generally to chap-

ter 82 (§ 6901 et seq.) of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 6901 of this title and Tables. 

REVIEW OF ACID GAS SCRUBBING REQUIREMENTS 

Section 305(c) of Pub. L. 101–549 provided that: ‘‘Prior 

to the promulgation of any performance standard for 

solid waste incineration units combusting municipal 

waste under section 111 or section 129 of the Clean Air 

Act [42 U.S.C. 7411, 7429], the Administrator shall re-

view the availability of acid gas scrubbers as a pollu-

tion control technology for small new units and for ex-

isting units (as defined in 54 Federal Register 52190 (De-

cember 20, 1989)[)], taking into account the provisions 

of subsection (a)(2) of section 129 of the Clean Air Act.’’ 

§ 7430. Emission factors 

Within 6 months after November 15, 1990, and 

at least every 3 years thereafter, the Adminis-

trator shall review and, if necessary, revise, the 

methods (‘‘emission factors’’) used for purposes 

of this chapter to estimate the quantity of emis-

sions of carbon monoxide, volatile organic com-

pounds, and oxides of nitrogen from sources of 

such air pollutants (including area sources and 

mobile sources). In addition, the Administrator 

shall establish emission factors for sources for 

which no such methods have previously been es-

tablished by the Administrator. The Adminis-

trator shall permit any person to demonstrate 

improved emissions estimating techniques, and 

following approval of such techniques, the Ad-

ministrator shall authorize the use of such tech-

niques. Any such technique may be approved 

only after appropriate public participation. 

Until the Administrator has completed the revi-

sion required by this section, nothing in this 

section shall be construed to affect the validity 

of emission factors established by the Adminis-

trator before November 15, 1990. 

(July 14, 1955, ch. 360, title I, § 130, as added Pub. 

L. 101–549, title VIII, § 804, Nov. 15, 1990, 104 Stat. 

2689.) 

§ 7431. Land use authority 

Nothing in this chapter constitutes an in-

fringement on the existing authority of counties 

and cities to plan or control land use, and noth-

ing in this chapter provides or transfers author-

ity over such land use. 

(July 14, 1955, ch. 360, title I, § 131, as added Pub. 

L. 101–549, title VIII, § 805, Nov. 15, 1990, 104 Stat. 

2689.) 

PART B—OZONE PROTECTION 

§§ 7450 to 7459. Repealed. Pub. L. 101–549, title 
VI, § 601, Nov. 15, 1990, 104 Stat. 2648 

Section 7450, act July 14, 1955, ch. 360, title I, § 150, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

725, set forth Congressional declaration of purpose. 
Section 7451, act July 14, 1955, ch. 360, title I, § 151, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

726, set forth Congressional findings. 
Section 7452, act July 14, 1955, ch. 360, title I, § 152, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

726, set forth definitions applicable to this part. 

Section 7453, act July 14, 1955, ch. 360, title I, § 153, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

726, related to studies by Environmental Protection 

Agency. 
Section 7454, act July 14, 1955, ch. 360, title I, § 154, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

728; amended Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 

93 Stat. 695, related to research and monitoring activi-

ties by Federal agencies. 
Section 7455, act July 14, 1955, ch. 360, title I, § 155, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

729, related to reports on progress of regulation. 
Section 7456, act July 14, 1955, ch. 360, title I, § 156, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

729, authorized President to enter into international 

agreements to foster cooperative research. 
Section 7457, act July 14, 1955, ch. 360, title I, § 157, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

729, related to promulgation of regulations. 
Section 7458, act July 14, 1955, ch. 360, title I, § 158, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

730, set forth other provisions of law that would be un-

affected by this part. 
Section 7459, act July 14, 1955, ch. 360, title I, § 159, as 

added Aug. 7, 1977, Pub. L. 95–95, title I, § 126, 91 Stat. 

730, related to authority of States to protect the strato-

sphere. 

SIMILAR PROVISIONS 

For provisions relating to stratospheric ozone protec-

tion, see section 7671 et seq. of this title. 

PART C—PREVENTION OF SIGNIFICANT 

DETERIORATION OF AIR QUALITY 

SUBPART I—CLEAN AIR 

§ 7470. Congressional declaration of purpose 

The purposes of this part are as follows: 
(1) to protect public health and welfare from 

any actual or potential adverse effect which in 

the Administrator’s judgment may reasonably 

be anticipate 1 to occur from air pollution or 

from exposures to pollutants in other media, 

which pollutants originate as emissions to the 

ambient air) 2, notwithstanding attainment 

and maintenance of all national ambient air 

quality standards; 
(2) to preserve, protect, and enhance the air 

quality in national parks, national wilderness 

areas, national monuments, national sea-

shores, and other areas of special national or 

regional natural, recreational, scenic, or his-

toric value; 
(3) to insure that economic growth will 

occur in a manner consistent with the preser-

vation of existing clean air resources; 
(4) to assure that emissions from any source 

in any State will not interfere with any por-

tion of the applicable implementation plan to 

prevent significant deterioration of air quality 

for any other State; and 
(5) to assure that any decision to permit in-

creased air pollution in any area to which this 

section applies is made only after careful eval-

uation of all the consequences of such a deci-

sion and after adequate procedural opportuni-

ties for informed public participation in the 

decisionmaking process. 

(July 14, 1955, ch. 360, title I, § 160, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 731.) 
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EFFECTIVE DATE 

Subpart effective Aug. 7, 1977, except as otherwise ex-

pressly provided, see section 406(d) of Pub. L. 95–95, set 

out as an Effective Date of 1977 Amendment note under 

section 7401 of this title. 

GUIDANCE DOCUMENT 

Section 127(c) of Pub. L. 95–95 required Adminis-

trator, not later than 1 year after Aug. 7, 1977, to pub-

lish a guidance document to assist States in carrying 

out their functions under part C of title I of the Clean 

Air Act (this part) with respect to pollutants for which 

national ambient air quality standards are promul-

gated. 

STUDY AND REPORT ON PROGRESS MADE IN PROGRAM 

RELATING TO SIGNIFICANT DETERIORATION OF AIR 

QUALITY 

Section 127(d) of Pub. L. 95–95 directed Administrator, 

not later than 2 years after Aug. 7, 1977, to complete a 

study and report to Congress on progress made in car-

rying out part C of title I of the Clean Air Act (this 

part) and the problems associated in carrying out such 

section. 

§ 7471. Plan requirements 

In accordance with the policy of section 

7401(b)(1) of this title, each applicable implemen-

tation plan shall contain emission limitations 

and such other measures as may be necessary, as 

determined under regulations promulgated 

under this part, to prevent significant deteriora-

tion of air quality in each region (or portion 

thereof) designated pursuant to section 7407 of 

this title as attainment or unclassifiable. 

(July 14, 1955, ch. 360, title I, § 161, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 731; 

amended Pub. L. 101–549, title I, § 110(1), Nov. 15, 

1990, 104 Stat. 2470.) 

AMENDMENTS 

1990—Pub. L. 101–549 substituted ‘‘designated pursu-

ant to section 7407 of this title as attainment or un-

classifiable’’ for ‘‘identified pursuant to section 

7407(d)(1)(D) or (E) of this title’’. 

§ 7472. Initial classifications 

(a) Areas designated as class I 
Upon the enactment of this part, all— 

(1) international parks, 

(2) national wilderness areas which exceed 

5,000 acres in size, 

(3) national memorial parks which exceed 

5,000 acres in size, and 

(4) national parks which exceed six thousand 

acres in size, 

and which are in existence on August 7, 1977, 

shall be class I areas and may not be redesig-

nated. All areas which were redesignated as 

class I under regulations promulgated before 

August 7, 1977, shall be class I areas which may 

be redesignated as provided in this part. The ex-

tent of the areas designated as Class I under this 

section shall conform to any changes in the 

boundaries of such areas which have occurred 

subsequent to August 7, 1977, or which may 

occur subsequent to November 15, 1990. 

(b) Areas designated as class II 
All areas in such State designated pursuant to 

section 7407(d) of this title as attainment or un-

classifiable which are not established as class I 

under subsection (a) of this section shall be class 

II areas unless redesignated under section 7474 of 

this title. 

(July 14, 1955, ch. 360, title I, § 162, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 731; 

amended Pub. L. 95–190, § 14(a)(40), Nov. 16, 1977, 

91 Stat. 1401; Pub. L. 101–549, title I, §§ 108(m), 

110(2), Nov. 15, 1990, 104 Stat. 2469, 2470.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–549, § 108(m), inserted at 

end ‘‘The extent of the areas designated as Class I 

under this section shall conform to any changes in the 

boundaries of such areas which have occurred subse-

quent to August 7, 1977, or which may occur subsequent 

to November 15, 1990.’’ 

Subsec. (b). Pub. L. 101–549, § 110(2), substituted ‘‘des-

ignated pursuant to section 7407(d) of this title as at-

tainment or unclassifiable’’ for ‘‘identified pursuant to 

section 7407(d)(1)(D) or (E) of this title’’. 

1977—Subsec. (a)(4). Pub. L. 95–190 inserted a comma 

after ‘‘size’’. 

§ 7473. Increments and ceilings 

(a) Sulfur oxide and particulate matter; require-
ment that maximum allowable increases and 
maximum allowable concentrations not be 
exceeded 

In the case of sulfur oxide and particulate 

matter, each applicable implementation plan 

shall contain measures assuring that maximum 

allowable increases over baseline concentrations 

of, and maximum allowable concentrations of, 

such pollutant shall not be exceeded. In the case 

of any maximum allowable increase (except an 

allowable increase specified under section 

7475(d)(2)(C)(iv) of this title) for a pollutant 

based on concentrations permitted under na-

tional ambient air quality standards for any pe-

riod other than an annual period, such regula-

tions shall permit such maximum allowable in-

crease to be exceeded during one such period per 

year. 

(b) Maximum allowable increases in concentra-
tions over baseline concentrations 

(1) For any class I area, the maximum allow-

able increase in concentrations of sulfur dioxide 

and particulate matter over the baseline con-

centration of such pollutants shall not exceed 

the following amounts: 

Pollutant Maximum allowable increase (in 

micrograms per cubic meter) 

Particulate matter: 

Annual geometric mean ................................... 5 

Twenty-four-hour maximum............................ 10 

Sulfur dioxide: 

Annual arithmetic mean .................................. 2 

Twenty-four-hour maximum............................ 5 

Three-hour maximum....................................... 25 

(2) For any class II area, the maximum allow-

able increase in concentrations of sulfur dioxide 

and particulate matter over the baseline con-

centration of such pollutants shall not exceed 

the following amounts: 

Pollutant Maximum allowable increase (in 

micrograms per cubic meter) 

Particulate matter: 

Annual geometric mean.................................. 19 

Twenty-four-hour maximum .......................... 37 

Sulfur dioxide: 

Annual arithmetic mean................................. 20 
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Twenty-four-hour maximum .......................... 91 
Three-hour maximum ..................................... 512 

(3) For any class III area, the maximum allow-

able increase in concentrations of sulfur dioxide 

and particulate matter over the baseline con-

centration of such pollutants shall not exceed 

the following amounts: 

Pollutant Maximum allowable increase (in 

micrograms per cubic meter) 

Particulate matter: 
Annual geometric mean.................................. 37 
Twenty-four-hour maximum .......................... 75 

Sulfur dioxide: 
Annual arithmetic mean................................. 40 
Twenty-four-hour maximum .......................... 182 
Three-hour maximum ..................................... 700 

(4) The maximum allowable concentration of 

any air pollutant in any area to which this part 

applies shall not exceed a concentration for such 

pollutant for each period of exposure equal to— 
(A) the concentration permitted under the 

national secondary ambient air quality stand-

ard, or 
(B) the concentration permitted under the 

national primary ambient air quality stand-

ard, 

whichever concentration is lowest for such pol-

lutant for such period of exposure. 

(c) Orders or rules for determining compliance 
with maximum allowable increases in ambi-
ent concentrations of air pollutants 

(1) In the case of any State which has a plan 

approved by the Administrator for purposes of 

carrying out this part, the Governor of such 

State may, after notice and opportunity for pub-

lic hearing, issue orders or promulgate rules 

providing that for purposes of determining com-

pliance with the maximum allowable increases 

in ambient concentrations of an air pollutant, 

the following concentrations of such pollutant 

shall not be taken into account: 
(A) concentrations of such pollutant attrib-

utable to the increase in emissions from sta-

tionary sources which have converted from 

the use of petroleum products, or natural gas, 

or both, by reason of an order which is in ef-

fect under the provisions of sections 792(a) and 

(b) of title 15 (or any subsequent legislation 

which supersedes such provisions) over the 

emissions from such sources before the effec-

tive date of such order.1 
(B) the concentrations of such pollutant at-

tributable to the increase in emissions from 

stationary sources which have converted from 

using natural gas by reason of a natural gas 

curtailment pursuant to a natural gas curtail-

ment plan in effect pursuant to the Federal 

Power Act [16 U.S.C. 791a et seq.] over the 

emissions from such sources before the effec-

tive date of such plan, 
(C) concentrations of particulate matter at-

tributable to the increase in emissions from 

construction or other temporary emission-re-

lated activities, and 
(D) the increase in concentrations attrib-

utable to new sources outside the United 

States over the concentrations attributable to 

existing sources which are included in the 

baseline concentration determined in accord-

ance with section 7479(4) of this title. 

(2) No action taken with respect to a source 

under paragraph (1)(A) or (1)(B) shall apply more 

than five years after the effective date of the 

order referred to in paragraph (1)(A) or the plan 

referred to in paragraph (1)(B), whichever is ap-

plicable. If both such order and plan are applica-

ble, no such action shall apply more than five 

years after the later of such effective dates. 

(3) No action under this subsection shall take 

effect unless the Governor submits the order or 

rule providing for such exclusion to the Admin-

istrator and the Administrator determines that 

such order or rule is in compliance with the pro-

visions of this subsection. 

(July 14, 1955, ch. 360, title I, § 163, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 732; 

amended Pub. L. 95–190, § 14(a)(41), Nov. 16, 1977, 

91 Stat. 1401.) 

REFERENCES IN TEXT 

The Federal Power Act, referred to in subsec. 

(c)(1)(B), is act June 10, 1920, ch. 285, 41 Stat. 1063, as 

amended, which is classified generally to chapter 12 

(§ 791a et seq.) of Title 16, Conservation. For complete 

classification of this Act to the Code, see section 791a 

of Title 16 and Tables. 

AMENDMENTS 

1977—Subsec. (a). Pub. L. 95–190 inserted ‘‘section’’ be-

fore ‘‘7475’’. 

§ 7474. Area redesignation 

(a) Authority of States to redesignate areas 
Except as otherwise provided under subsection 

(c) of this section, a State may redesignate such 

areas as it deems appropriate as class I areas. 

The following areas may be redesignated only as 

class I or II: 

(1) an area which exceeds ten thousand acres 

in size and is a national monument, a national 

primitive area, a national preserve, a national 

recreation area, a national wild and scenic 

river, a national wildlife refuge, a national 

lakeshore or seashore, and 

(2) a national park or national wilderness 

area established after August 7, 1977, which ex-

ceeds ten thousand acres in size. 

The extent of the areas referred to in para-

graph 1 (1) and (2) shall conform to any changes 

in the boundaries of such areas which have oc-

curred subsequent to August 7, 1977, or which 

may occur subsequent to November 15, 1990. Any 

area (other than an area referred to in para-

graph (1) or (2) or an area established as class I 

under the first sentence of section 7472(a) of this 

title) may be redesignated by the State as class 

III if— 

(A) such redesignation has been specifically 

approved by the Governor of the State, after 

consultation with the appropriate Committees 

of the legislature if it is in session or with the 

leadership of the legislature if it is not in ses-

sion (unless State law provides that such re-

designation must be specifically approved by 

State legislation) and if general purpose units 

of local government representing a majority of 
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the residents of the area so redesignated enact 
legislation (including for such units of local 
government resolutions where appropriate) 
concurring in the State’s redesignation; 

(B) such redesignation will not cause, or 
contribute to, concentrations of any air pol-
lutant which exceed any maximum allowable 
increase or maximum allowable concentration 
permitted under the classification of any 
other area; and 

(C) such redesignation otherwise meets the 
requirements of this part. 

Subparagraph (A) of this paragraph shall not 
apply to area redesignations by Indian tribes. 

(b) Notice and hearing; notice to Federal land 
manager; written comments and recom-
mendations; regulations; disapproval of re-
designation 

(1)(A) Prior to redesignation of any area under 
this part, notice shall be afforded and public 
hearings shall be conducted in areas proposed to 
be redesignated and in areas which may be af-
fected by the proposed redesignation. Prior to 
any such public hearing a satisfactory descrip-
tion and analysis of the health, environmental, 
economic, social, and energy effects of the pro-
posed redesignation shall be prepared and made 
available for public inspection and prior to any 
such redesignation, the description and analysis 
of such effects shall be reviewed and examined 
by the redesignating authorities. 

(B) Prior to the issuance of notice under sub-
paragraph (A) respecting the redesignation of 
any area under this subsection, if such area in-
cludes any Federal lands, the State shall provide 
written notice to the appropriate Federal land 
manager and afford adequate opportunity (but 
not in excess of 60 days) to confer with the State 
respecting the intended notice of redesignation 
and to submit written comments and recom-
mendations with respect to such intended notice 
of redesignation. In redesignating any area 
under this section with respect to which any 
Federal land manager has submitted written 
comments and recommendations, the State 
shall publish a list of any inconsistency between 
such redesignation and such recommendations 
and an explanation of such inconsistency (to-
gether with the reasons for making such redes-
ignation against the recommendation of the 
Federal land manager). 

(C) The Administrator shall promulgate regu-
lations not later than six months after August 7, 
1977, to assure, insofar as practicable, that prior 
to any public hearing on redesignation of any 
area, there shall be available for public inspec-
tion any specific plans for any new or modified 
major emitting facility which may be permitted 
to be constructed and operated only if the area 
in question is designated or redesignated as 
class III. 

(2) The Administrator may disapprove the re-
designation of any area only if he finds, after 
notice and opportunity for public hearing, that 
such redesignation does not meet the procedural 
requirements of this section or is inconsistent 
with the requirements of section 7472(a) of this 
title or of subsection (a) of this section. If any 
such disapproval occurs, the classification of the 
area shall be that which was in effect prior to 
the redesignation which was disapproved. 

(c) Indian reservations 
Lands within the exterior boundaries of res-

ervations of federally recognized Indian tribes 

may be redesignated only by the appropriate In-

dian governing body. Such Indian governing 

body shall be subject in all respect to the provi-

sions of subsection (e) of this section. 

(d) Review of national monuments, primitive 
areas, and national preserves 

The Federal Land Manager shall review all na-

tional monuments, primitive areas, and national 

preserves, and shall recommend any appropriate 

areas for redesignation as class I where air qual-

ity related values are important attributes of 

the area. The Federal Land Manager shall report 

such recommendations, within 2 supporting 

analysis, to the Congress and the affected States 

within one year after August 7, 1977. The Federal 

Land Manager shall consult with the appro-

priate States before making such recommenda-

tions. 

(e) Resolution of disputes between State and In-
dian tribes 

If any State affected by the redesignation of 

an area by an Indian tribe or any Indian tribe af-

fected by the redesignation of an area by a State 

disagrees with such redesignation of any area, or 

if a permit is proposed to be issued for any new 

major emitting facility proposed for construc-

tion in any State which the Governor of an af-

fected State or governing body of an affected In-

dian tribe determines will cause or contribute to 

a cumulative change in air quality in excess of 

that allowed in this part within the affected 

State or tribal reservation, the Governor or In-

dian ruling body may request the Administrator 

to enter into negotiations with the parties in-

volved to resolve such dispute. If requested by 

any State or Indian tribe involved, the Adminis-

trator shall make a recommendation to resolve 

the dispute and protect the air quality related 

values of the lands involved. If the parties in-

volved do not reach agreement, the Adminis-

trator shall resolve the dispute and his deter-

mination, or the results of agreements reached 

through other means, shall become part of the 

applicable plan and shall be enforceable as part 

of such plan. In resolving such disputes relating 

to area redesignation, the Administrator shall 

consider the extent to which the lands involved 

are of sufficient size to allow effective air qual-

ity management or have air quality related val-

ues of such an area. 

(July 14, 1955, ch. 360, title I, § 164, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 733; 

amended Pub. L. 95–190, § 14(a)(42), (43), Nov. 16, 

1977, 91 Stat. 1402; Pub. L. 101–549, title I, § 108(n), 

Nov. 15, 1990, 104 Stat. 2469.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–549, which directed the 

insertion of ‘‘The extent of the areas referred to in 

paragraph (1) and (2) shall conform to any changes in 

the boundaries of such areas which have occurred sub-

sequent to August 7, 1977, or which may occur subse-

quent to November 15, 1990.’’ before ‘‘Any area (other 

than an area referred to in paragraph (1) or (2))’’, was 

executed by making the insertion before ‘‘Any area 
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(other than an area referred to in paragraph (1) or (2)’’, 

to reflect the probable intent of Congress. 

1977—Subsec. (b)(2). Pub. L. 95–190, § 14(a)(42), inserted 

‘‘or is inconsistent with the requirements of section 

7472(a) of this title or of subsection (a) of this section’’ 

after ‘‘this section’’. 

Subsec. (e). Pub. L. 95–190, § 14(a)(43), inserted ‘‘an’’ 

after ‘‘If any State affected by the redesignation of’’. 

§ 7475. Preconstruction requirements 

(a) Major emitting facilities on which construc-
tion is commenced 

No major emitting facility on which construc-

tion is commenced after August 7, 1977, may be 

constructed in any area to which this part ap-

plies unless— 

(1) a permit has been issued for such pro-

posed facility in accordance with this part set-

ting forth emission limitations for such facil-

ity which conform to the requirements of this 

part; 

(2) the proposed permit has been subject to a 

review in accordance with this section, the re-

quired analysis has been conducted in accord-

ance with regulations promulgated by the Ad-

ministrator, and a public hearing has been 

held with opportunity for interested persons 

including representatives of the Administrator 

to appear and submit written or oral presen-

tations on the air quality impact of such 

source, alternatives thereto, control tech-

nology requirements, and other appropriate 

considerations; 

(3) the owner or operator of such facility 

demonstrates, as required pursuant to section 

7410(j) of this title, that emissions from con-

struction or operation of such facility will not 

cause, or contribute to, air pollution in excess 

of any (A) maximum allowable increase or 

maximum allowable concentration for any 

pollutant in any area to which this part ap-

plies more than one time per year, (B) na-

tional ambient air quality standard in any air 

quality control region, or (C) any other appli-

cable emission standard or standard of per-

formance under this chapter; 

(4) the proposed facility is subject to the 

best available control technology for each pol-

lutant subject to regulation under this chapter 

emitted from, or which results from, such fa-

cility; 

(5) the provisions of subsection (d) of this 

section with respect to protection of class I 

areas have been complied with for such facil-

ity; 

(6) there has been an analysis of any air 

quality impacts projected for the area as a re-

sult of growth associated with such facility; 

(7) the person who owns or operates, or pro-

poses to own or operate, a major emitting fa-

cility for which a permit is required under this 

part agrees to conduct such monitoring as 

may be necessary to determine the effect 

which emissions from any such facility may 

have, or is having, on air quality in any area 

which may be affected by emissions from such 

source; and 

(8) in the case of a source which proposes to 

construct in a class III area, emissions from 

which would cause or contribute to exceeding 

the maximum allowable increments applicable 

in a class II area and where no standard under 

section 7411 of this title has been promulgated 

subsequent to August 7, 1977, for such source 

category, the Administrator has approved the 

determination of best available technology as 

set forth in the permit. 

(b) Exception 
The demonstration pertaining to maximum al-

lowable increases required under subsection 

(a)(3) of this section shall not apply to maxi-

mum allowable increases for class II areas in the 

case of an expansion or modification of a major 

emitting facility which is in existence on Au-

gust 7, 1977, whose allowable emissions of air 

pollutants, after compliance with subsection 

(a)(4) of this section, will be less than fifty tons 

per year and for which the owner or operator of 

such facility demonstrates that emissions of 

particulate matter and sulfur oxides will not 

cause or contribute to ambient air quality levels 

in excess of the national secondary ambient air 

quality standard for either of such pollutants. 

(c) Permit applications 
Any completed permit application under sec-

tion 7410 of this title for a major emitting facil-

ity in any area to which this part applies shall 

be granted or denied not later than one year 

after the date of filing of such completed appli-

cation. 

(d) Action taken on permit applications; notice; 
adverse impact on air quality related values; 
variance; emission limitations 

(1) Each State shall transmit to the Adminis-

trator a copy of each permit application relating 

to a major emitting facility received by such 

State and provide notice to the Administrator of 

every action related to the consideration of such 

permit. 

(2)(A) The Administrator shall provide notice 

of the permit application to the Federal Land 

Manager and the Federal official charged with 

direct responsibility for management of any 

lands within a class I area which may be af-

fected by emissions from the proposed facility. 

(B) The Federal Land Manager and the Federal 

official charged with direct responsibility for 

management of such lands shall have an affirm-

ative responsibility to protect the air quality re-

lated values (including visibility) of any such 

lands within a class I area and to consider, in 

consultation with the Administrator, whether a 

proposed major emitting facility will have an 

adverse impact on such values. 

(C)(i) In any case where the Federal official 

charged with direct responsibility for manage-

ment of any lands within a class I area or the 

Federal Land Manager of such lands, or the Ad-

ministrator, or the Governor of an adjacent 

State containing such a class I area files a no-

tice alleging that emissions from a proposed 

major emitting facility may cause or contribute 

to a change in the air quality in such area and 

identifying the potential adverse impact of such 

change, a permit shall not be issued unless the 

owner or operator of such facility demonstrates 

that emissions of particulate matter and sulfur 

dioxide will not cause or contribute to con-

centrations which exceed the maximum allow-

able increases for a class I area. 
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(ii) In any case where the Federal Land Man-

ager demonstrates to the satisfaction of the 

State that the emissions from such facility will 

have an adverse impact on the air quality-relat-

ed values (including visibility) of such lands, 

notwithstanding the fact that the change in air 

quality resulting from emissions from such fa-

cility will not cause or contribute to concentra-

tions which exceed the maximum allowable in-

creases for a class I area, a permit shall not be 

issued. 
(iii) In any case where the owner or operator 

of such facility demonstrates to the satisfaction 

of the Federal Land Manager, and the Federal 

Land Manager so certifies, that the emissions 

from such facility will have no adverse impact 

on the air quality-related values of such lands 

(including visibility), notwithstanding the fact 

that the change in air quality resulting from 

emissions from such facility will cause or con-

tribute to concentrations which exceed the max-

imum allowable increases for class I areas, the 

State may issue a permit. 
(iv) In the case of a permit issued pursuant to 

clause (iii), such facility shall comply with such 

emission limitations under such permit as may 

be necessary to assure that emissions of sulfur 

oxides and particulates from such facility will 

not cause or contribute to concentrations of 

such pollutant which exceed the following maxi-

mum allowable increases over the baseline con-

centration for such pollutants: 

Maximum allowable increase (in 

micrograms per cubic meter) 

Particulate matter: 

Annual geometric mean.................................. 19 

Twenty-four-hour maximum .......................... 37 

Sulfur dioxide: 

Annual arithmetic mean................................. 20 

Twenty-four-hour maximum .......................... 91 

Three-hour maximum ..................................... 325 

(D)(i) In any case where the owner or operator 

of a proposed major emitting facility who has 

been denied a certification under subparagraph 

(C)(iii) demonstrates to the satisfaction of the 

Governor, after notice and public hearing, and 

the Governor finds, that the facility cannot be 

constructed by reason of any maximum allow-

able increase for sulfur dioxide for periods of 

twenty-four hours or less applicable to any class 

I area and, in the case of Federal mandatory 

class I areas, that a variance under this clause 

will not adversely affect the air quality related 

values of the area (including visibility), the Gov-

ernor, after consideration of the Federal Land 

Manager’s recommendation (if any) and subject 

to his concurrence, may grant a variance from 

such maximum allowable increase. If such vari-

ance is granted, a permit may be issued to such 

source pursuant to the requirements of this sub-

paragraph. 

(ii) In any case in which the Governor rec-

ommends a variance under this subparagraph in 

which the Federal Land Manager does not con-

cur, the recommendations of the Governor and 

the Federal Land Manager shall be transmitted 

to the President. The President may approve the 

Governor’s recommendation if he finds that 

such variance is in the national interest. No 

Presidential finding shall be reviewable in any 

court. The variance shall take effect if the 

President approves the Governor’s recommenda-

tions. The President shall approve or disapprove 

such recommendation within ninety days after 

his receipt of the recommendations of the Gov-

ernor and the Federal Land Manager. 
(iii) In the case of a permit issued pursuant to 

this subparagraph, such facility shall comply 

with such emission limitations under such per-

mit as may be necessary to assure that emis-

sions of sulfur oxides from such facility will not 

(during any day on which the otherwise applica-

ble maximum allowable increases are exceeded) 

cause or contribute to concentrations which ex-

ceed the following maximum allowable increases 

for such areas over the baseline concentration 

for such pollutant and to assure that such emis-

sions will not cause or contribute to concentra-

tions which exceed the otherwise applicable 

maximum allowable increases for periods of ex-

posure of 24 hours or less on more than 18 days 

during any annual period: 

MAXIMUM ALLOWABLE INCREASE 

(In micrograms per cubic meter) 

Period of exposure 
Low 

terrain 
areas 

High 
terrain 
areas 

24-hr maximum ......................................... 36 62 
3-hr maximum .......................................... 130 221 

(iv) For purposes of clause (iii), the term ‘‘high 

terrain area’’ means with respect to any facil-

ity, any area having an elevation of 900 feet or 

more above the base of the stack of such facil-

ity, and the term ‘‘low terrain area’’ means any 

area other than a high terrain area. 

(e) Analysis; continuous air quality monitoring 
data; regulations; model adjustments 

(1) The review provided for in subsection (a) of 

this section shall be preceded by an analysis in 

accordance with regulations of the Adminis-

trator, promulgated under this subsection, 

which may be conducted by the State (or any 

general purpose unit of local government) or by 

the major emitting facility applying for such 

permit, of the ambient air quality at the pro-

posed site and in areas which may be affected by 

emissions from such facility for each pollutant 

subject to regulation under this chapter which 

will be emitted from such facility. 
(2) Effective one year after August 7, 1977, the 

analysis required by this subsection shall in-

clude continuous air quality monitoring data 

gathered for purposes of determining whether 

emissions from such facility will exceed the 

maximum allowable increases or the maximum 

allowable concentration permitted under this 

part. Such data shall be gathered over a period 

of one calendar year preceding the date of appli-

cation for a permit under this part unless the 

State, in accordance with regulations promul-

gated by the Administrator, determines that a 

complete and adequate analysis for such pur-

poses may be accomplished in a shorter period. 

The results of such analysis shall be available at 

the time of the public hearing on the application 

for such permit. 
(3) The Administrator shall within six months 

after August 7, 1977, promulgate regulations re-

specting the analysis required under this sub-

section which regulations— 
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(A) shall not require the use of any auto-

matic or uniform buffer zone or zones, 

(B) shall require an analysis of the ambient 

air quality, climate and meteorology, terrain, 

soils and vegetation, and visibility at the site 

of the proposed major emitting facility and in 

the area potentially affected by the emissions 

from such facility for each pollutant regulated 

under this chapter which will be emitted from, 

or which results from the construction or op-

eration of, such facility, the size and nature of 

the proposed facility, the degree of continuous 

emission reduction which could be achieved by 

such facility, and such other factors as may be 

relevant in determining the effect of emissions 

from a proposed facility on any air quality 

control region, 

(C) shall require the results of such analysis 

shall be available at the time of the public 

hearing on the application for such permit, 

and 

(D) shall specify with reasonable particular-

ity each air quality model or models to be 

used under specified sets of conditions for pur-

poses of this part. 

Any model or models designated under such reg-

ulations may be adjusted upon a determination, 

after notice and opportunity for public hearing, 

by the Administrator that such adjustment is 

necessary to take into account unique terrain or 

meteorological characteristics of an area poten-

tially affected by emissions from a source apply-

ing for a permit required under this part. 

(July 14, 1955, ch. 360, title I, § 165, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 735; 

amended Pub. L. 95–190, § 14(a)(44)–(51), Nov. 16, 

1977, 91 Stat. 1402.) 

AMENDMENTS 

1977—Subsec. (a)(1). Pub. L. 95–190, § 14(a)(44), sub-

stituted ‘‘part;’’ for ‘‘part:’’. 

Subsec. (a)(3). Pub. L. 95–190, § 14(a)(45), inserted pro-

vision making applicable requirement of section 7410(j) 

of this title. 

Subsec. (b). Pub. L. 95–190, § 14(a)(46), inserted ‘‘cause 

or’’ before ‘‘contribute’’ and struck out ‘‘actual’’ before 

‘‘allowable emissions’’. 

Subsec. (d)(2)(C). Pub. L. 95–190, § 14(a)(47)–(49), in cl. 

(ii) substituted ‘‘contribute’’ for ‘‘contrbute’’, in cl. (iii) 

substituted ‘‘quality-related’’ for ‘‘quality related’’ and 

‘‘concentrations which’’ for ‘‘concentrations, which’’, 

and in cl. (iv) substituted ‘‘such facility’’ for ‘‘such 

sources’’ and ‘‘will not cause or contribute to con-

centrations of such pollutant which exceed’’ for ‘‘to-

gether with all other sources, will not exceed’’. 

Subsec. (d)(2)(D). Pub. L. 95–190, § 14(a)(50), (51), in cl. 

(iii) substituted provisions relating to determinations 

of amounts of emissions of sulfur oxides from facilities, 

for provisions relating to determinations of amounts of 

emissions of sulfur oxides from sources operating under 

permits issued pursuant to this subpar., together with 

all other sources, and added cl. (iv). 

§ 7476. Other pollutants 

(a) Hydrocarbons, carbon monoxide, petrochemi-
cal oxidants, and nitrogen oxides 

In the case of the pollutants hydrocarbons, 

carbon monoxide, photochemical oxidants, and 

nitrogen oxides, the Administrator shall con-

duct a study and not later than two years after 

August 7, 1977, promulgate regulations to pre-

vent the significant deterioration of air quality 

which would result from the emissions of such 

pollutants. In the case of pollutants for which 

national ambient air quality standards are pro-

mulgated after August 7, 1977, he shall promul-

gate such regulations not more than 2 years 

after the date of promulgation of such stand-

ards. 

(b) Effective date of regulations 
Regulations referred to in subsection (a) of 

this section shall become effective one year 

after the date of promulgation. Within 21 

months after such date of promulgation such 

plan revision shall be submitted to the Adminis-

trator who shall approve or disapprove the plan 

within 25 months after such date or 1 promulga-

tion in the same manner as required under sec-

tion 7410 of this title. 

(c) Contents of regulations 
Such regulations shall provide specific numer-

ical measures against which permit applications 

may be evaluated, a framework for stimulating 

improved control technology, protection of air 

quality values, and fulfill the goals and purposes 

set forth in section 7401 and section 7470 of this 

title. 

(d) Specific measures to fulfill goals and pur-
poses 

The regulations of the Administrator under 

subsection (a) of this section shall provide spe-

cific measures at least as effective as the incre-

ments established in section 7473 of this title to 

fulfill such goals and purposes, and may contain 

air quality increments, emission density re-

quirements, or other measures. 

(e) Area classification plan not required 
With respect to any air pollutant for which a 

national ambient air quality standard is estab-

lished other than sulfur oxides or particulate 

matter, an area classification plan shall not be 

required under this section if the implementa-

tion plan adopted by the State and submitted 

for the Administrator’s approval or promulgated 

by the Administrator under section 7410(c) of 

this title contains other provisions which when 

considered as a whole, the Administrator finds 

will carry out the purposes in section 7470 of this 

title at least as effectively as an area classifica-

tion plan for such pollutant. Such other provi-

sions referred to in the preceding sentence need 

not require the establishment of maximum al-

lowable increases with respect to such pollutant 

for any area to which this section applies. 

(f) PM–10 increments 
The Administrator is authorized to substitute, 

for the maximum allowable increases in particu-

late matter specified in section 7473(b) of this 

title and section 7475(d)(2)(C)(iv) of this title, 

maximum allowable increases in particulate 

matter with an aerodynamic diameter smaller 

than or equal to 10 micrometers. Such sub-

stituted maximum allowable increases shall be 

of equal stringency in effect as those specified in 

the provisions for which they are substituted. 

Until the Administrator promulgates regula-

tions under the authority of this subsection, the 

current maximum allowable increases in con-
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centrations of particulate matter shall remain 

in effect. 

(July 14, 1955, ch. 360, title I, § 166, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 739; 

amended Pub. L. 101–549, title I, § 105(b), Nov. 15, 

1990, 104 Stat. 2462.) 

AMENDMENTS 

1990—Subsec. (f). Pub. L. 101–549 added subsec. (f). 

§ 7477. Enforcement 

The Administrator shall, and a State may, 

take such measures, including issuance of an 

order, or seeking injunctive relief, as necessary 

to prevent the construction or modification of a 

major emitting facility which does not conform 

to the requirements of this part, or which is pro-

posed to be constructed in any area designated 

pursuant to section 7407(d) of this title as at-

tainment or unclassifiable and which is not sub-

ject to an implementation plan which meets the 

requirements of this part. 

(July 14, 1955, ch. 360, title I, § 167, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 740; 

amended Pub. L. 101–549, title I, § 110(3), title 

VII, § 708, Nov. 15, 1990, 104 Stat. 2470, 2684.) 

AMENDMENTS 

1990—Pub. L. 101–549, § 708, substituted ‘‘construction 

or modification of a major emitting facility’’ for ‘‘con-

struction of a major emitting facility’’. 

Pub. L. 101–549, § 110(3), substituted ‘‘designated pur-

suant to section 7407(d) as attainment or unclassifi-

able’’ for ‘‘included in the list promulgated pursuant to 

paragraph (1)(D) or (E) of subsection (d) of section 7407 

of this title’’. 

§ 7478. Period before plan approval 

(a) Existing regulations to remain in effect 
Until such time as an applicable implementa-

tion plan is in effect for any area, which plan 

meets the requirements of this part to prevent 

significant deterioration of air quality with re-

spect to any air pollutant, applicable regula-

tions under this chapter prior to August 7, 1977, 

shall remain in effect to prevent significant de-

terioration of air quality in any such area for 

any such pollutant except as otherwise provided 

in subsection (b) of this section. 

(b) Regulations deemed amended; construction 
commenced after June 1, 1975 

If any regulation in effect prior to August 7, 

1977, to prevent significant deterioration of air 

quality would be inconsistent with the require-

ments of section 7472(a), section 7473(b) or sec-

tion 7474(a) of this title, then such regulations 

shall be deemed amended so as to conform with 

such requirements. In the case of a facility on 

which construction was commenced (in accord-

ance with the definition of ‘‘commenced’’ in sec-

tion 7479(2) of this title) after June 1, 1975, and 

prior to August 7, 1977, the review and permit-

ting of such facility shall be in accordance with 

the regulations for the prevention of significant 

deterioration in effect prior to August 7, 1977. 

(July 14, 1955, ch. 360, title I, § 168, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 740; 

amended Pub. L. 95–190, § 14(a)(52), Nov. 16, 1977, 

91 Stat. 1402.) 

AMENDMENTS 

1977—Subsec. (b). Pub. L. 95–190 substituted ‘‘(in ac-

cordance with the definition of ‘commenced’ in section 

7479(2) of this title)’’ for ‘‘in accordance with this 

definition’’. 

§ 7479. Definitions 

For purposes of this part— 
(1) The term ‘‘major emitting facility’’ 

means any of the following stationary sources 

of air pollutants which emit, or have the po-

tential to emit, one hundred tons per year or 

more of any air pollutant from the following 

types of stationary sources: fossil-fuel fired 

steam electric plants of more than two hun-

dred and fifty million British thermal units 

per hour heat input, coal cleaning plants 

(thermal dryers), kraft pulp mills, Portland 

Cement plants, primary zinc smelters, iron 

and steel mill plants, primary aluminum ore 

reduction plants, primary copper smelters, 

municipal incinerators capable of charging 

more than fifty tons of refuse per day, hydro-

fluoric, sulfuric, and nitric acid plants, petro-

leum refineries, lime plants, phosphate rock 

processing plants, coke oven batteries, sulfur 

recovery plants, carbon black plants (furnace 

process), primary lead smelters, fuel conver-

sion plants, sintering plants, secondary metal 

production facilities, chemical process plants, 

fossil-fuel boilers of more than two hundred 

and fifty million British thermal units per 

hour heat input, petroleum storage and trans-

fer facilities with a capacity exceeding three 

hundred thousand barrels, taconite ore proc-

essing facilities, glass fiber processing plants, 

charcoal production facilities. Such term also 

includes any other source with the potential 

to emit two hundred and fifty tons per year or 

more of any air pollutant. This term shall not 

include new or modified facilities which are 

nonprofit health or education institutions 

which have been exempted by the State. 
(2)(A) The term ‘‘commenced’’ as applied to 

construction of a major emitting facility 

means that the owner or operator has obtained 

all necessary preconstruction approvals or 

permits required by Federal, State, or local 

air pollution emissions and air quality laws or 

regulations and either has (i) begun, or caused 

to begin, a continuous program of physical on- 

site construction of the facility or (ii) entered 

into binding agreements or contractual obliga-

tions, which cannot be canceled or modified 

without substantial loss to the owner or oper-

ator, to undertake a program of construction 

of the facility to be completed within a rea-

sonable time. 
(B) The term ‘‘necessary preconstruction ap-

provals or permits’’ means those permits or 

approvals, required by the permitting author-

ity as a precondition to undertaking any ac-

tivity under clauses (i) or (ii) of subparagraph 

(A) of this paragraph. 
(C) The term ‘‘construction’’ when used in 

connection with any source or facility, in-

cludes the modification (as defined in section 

7411(a) of this title) of any source or facility. 
(3) The term ‘‘best available control tech-

nology’’ means an emission limitation based 

on the maximum degree of reduction of each 
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pollutant subject to regulation under this 

chapter emitted from or which results from 

any major emitting facility, which the permit-

ting authority, on a case-by-case basis, taking 

into account energy, environmental, and eco-

nomic impacts and other costs, determines is 

achievable for such facility through applica-

tion of production processes and available 

methods, systems, and techniques, including 

fuel cleaning, clean fuels, or treatment or in-

novative fuel combustion techniques for con-

trol of each such pollutant. In no event shall 

application of ‘‘best available control tech-

nology’’ result in emissions of any pollutants 

which will exceed the emissions allowed by 

any applicable standard established pursuant 

to section 7411 or 7412 of this title. Emissions 

from any source utilizing clean fuels, or any 

other means, to comply with this paragraph 

shall not be allowed to increase above levels 

that would have been required under this para-

graph as it existed prior to November 15, 1990. 

(4) The term ‘‘baseline concentration’’ 

means, with respect to a pollutant, the ambi-

ent concentration levels which exist at the 

time of the first application for a permit in an 

area subject to this part, based on air quality 

data available in the Environmental Protec-

tion Agency or a State air pollution control 

agency and on such monitoring data as the 

permit applicant is required to submit. Such 

ambient concentration levels shall take into 

account all projected emissions in, or which 

may affect, such area from any major emit-

ting facility on which construction com-

menced prior to January 6, 1975, but which has 

not begun operation by the date of the base-

line air quality concentration determination. 

Emissions of sulfur oxides and particulate 

matter from any major emitting facility on 

which construction commenced after January 

6, 1975, shall not be included in the baseline 

and shall be counted against the maximum al-

lowable increases in pollutant concentrations 

established under this part. 

(July 14, 1955, ch. 360, title I, § 169, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 740; 

amended Pub. L. 95–190, § 14(a)(54), Nov. 16, 1977, 

91 Stat. 1402; Pub. L. 101–549, title III, § 305(b), 

title IV, § 403(d), Nov. 15, 1990, 104 Stat. 2583, 

2631.) 

AMENDMENTS 

1990—Par. (1). Pub. L. 101–549, § 305(b), struck out ‘‘two 

hundred and’’ after ‘‘municipal incinerators capable of 

charging more than’’. 

Par. (3). Pub. L. 101–549, § 403(d), directed the insertion 

of ‘‘, clean fuels,’’ after ‘‘including fuel cleaning,’’, 

which was executed by making the insertion after ‘‘in-

cluding fuel cleaning’’ to reflect the probable intent of 

Congress, and inserted at end ‘‘Emissions from any 

source utilizing clean fuels, or any other means, to 

comply with this paragraph shall not be allowed to in-

crease above levels that would have been required 

under this paragraph as it existed prior to November 15, 

1990.’’ 

1977—Par. (2)(C). Pub. L. 95–190 added subpar. (C). 

STUDY OF MAJOR EMITTING FACILITIES WITH 

POTENTIAL OF EMITTING 250 TONS PER YEAR 

Section 127(b) of Pub. L. 95–95 directed Administrator, 

within 1 year after Aug. 7, 1977, to report to Congress 

on consequences of that portion of definition of ‘‘major 

emitting facility’’ under this subpart which applies to 

facilities with potential to emit 250 tons per year or 

more. 

SUBPART II—VISIBILITY PROTECTION 

CODIFICATION 

As originally enacted, subpart II of part C of sub-

chapter I of this chapter was added following section 

7478 of this title. Pub. L. 95–190, § 14(a)(53), Nov. 16, 1977, 

91 Stat. 1402, struck out subpart II and inserted such 

subpart following section 7479 of this title. 

§ 7491. Visibility protection for Federal class I 
areas 

(a) Impairment of visibility; list of areas; study 
and report 

(1) Congress hereby declares as a national goal 

the prevention of any future, and the remedying 

of any existing, impairment of visibility in man-

datory class I Federal areas which impairment 

results from manmade air pollution. 
(2) Not later than six months after August 7, 

1977, the Secretary of the Interior in consulta-

tion with other Federal land managers shall re-

view all mandatory class I Federal areas and 

identify those where visibility is an important 

value of the area. From time to time the Sec-

retary of the Interior may revise such identi-

fications. Not later than one year after August 

7, 1977, the Administrator shall, after consulta-

tion with the Secretary of the Interior, promul-

gate a list of mandatory class I Federal areas in 

which he determines visibility is an important 

value. 
(3) Not later than eighteen months after Au-

gust 7, 1977, the Administrator shall complete a 

study and report to Congress on available meth-

ods for implementing the national goal set forth 

in paragraph (1). Such report shall include rec-

ommendations for— 
(A) methods for identifying, characterizing, 

determining, quantifying, and measuring visi-

bility impairment in Federal areas referred to 

in paragraph (1), and 
(B) modeling techniques (or other methods) 

for determining the extent to which manmade 

air pollution may reasonably be anticipated to 

cause or contribute to such impairment, and 
(C) methods for preventing and remedying 

such manmade air pollution and resulting visi-

bility impairment. 

Such report shall also identify the classes or 

categories of sources and the types of air pollut-

ants which, alone or in conjunction with other 

sources or pollutants, may reasonably be antici-

pated to cause or contribute significantly to im-

pairment of visibility. 
(4) Not later than twenty-four months after 

August 7, 1977, and after notice and public hear-

ing, the Administrator shall promulgate regula-

tions to assure (A) reasonable progress toward 

meeting the national goal specified in paragraph 

(1), and (B) compliance with the requirements of 

this section. 

(b) Regulations 
Regulations under subsection (a)(4) of this sec-

tion shall— 

(1) provide guidelines to the States, taking 

into account the recommendations under sub-
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section (a)(3) of this section on appropriate 
techniques and methods for implementing this 
section (as provided in subparagraphs (A) 
through (C) of such subsection (a)(3)), and 

(2) require each applicable implementation 
plan for a State in which any area listed by 
the Administrator under subsection (a)(2) of 
this section is located (or for a State the emis-
sions from which may reasonably be antici-
pated to cause or contribute to any impair-
ment of visibility in any such area) to contain 
such emission limits, schedules of compliance 
and other measures as may be necessary to 
make reasonable progress toward meeting the 
national goal specified in subsection (a) of this 
section, including— 

(A) except as otherwise provided pursuant 
to subsection (c) of this section, a require-
ment that each major stationary source 
which is in existence on August 7, 1977, but 
which has not been in operation for more 
than fifteen years as of such date, and 
which, as determined by the State (or the 
Administrator in the case of a plan promul-
gated under section 7410(c) of this title) 
emits any air pollutant which may reason-
ably be anticipated to cause or contribute to 
any impairment of visibility in any such 
area, shall procure, install, and operate, as 
expeditiously as practicable (and maintain 
thereafter) the best available retrofit tech-
nology, as determined by the State (or the 
Administrator in the case of a plan promul-
gated under section 7410(c) of this title) for 
controlling emissions from such source for 
the purpose of eliminating or reducing any 
such impairment, and 

(B) a long-term (ten to fifteen years) strat-
egy for making reasonable progress toward 
meeting the national goal specified in sub-
section (a) of this section. 

In the case of a fossil-fuel fired generating 
powerplant having a total generating capacity 
in excess of 750 megawatts, the emission limita-
tions required under this paragraph shall be de-
termined pursuant to guidelines, promulgated 
by the Administrator under paragraph (1). 

(c) Exemptions 
(1) The Administrator may, by rule, after no-

tice and opportunity for public hearing, exempt 
any major stationary source from the require-
ment of subsection (b)(2)(A) of this section, upon 
his determination that such source does not or 
will not, by itself or in combination with other 
sources, emit any air pollutant which may rea-
sonably be anticipated to cause or contribute to 
a significant impairment of visibility in any 
mandatory class I Federal area. 

(2) Paragraph (1) of this subsection shall not 
be applicable to any fossil-fuel fired powerplant 
with total design capacity of 750 megawatts or 
more, unless the owner or operator of any such 
plant demonstrates to the satisfaction of the 
Administrator that such powerplant is located 
at such distance from all areas listed by the Ad-
ministrator under subsection (a)(2) of this sec-
tion that such powerplant does not or will not, 
by itself or in combination with other sources, 
emit any air pollutant which may reasonably be 
anticipated to cause or contribute to significant 
impairment of visibility in any such area. 

(3) An exemption under this subsection shall 

be effective only upon concurrence by the appro-

priate Federal land manager or managers with 

the Administrator’s determination under this 

subsection. 

(d) Consultations with appropriate Federal land 
managers 

Before holding the public hearing on the pro-

posed revision of an applicable implementation 

plan to meet the requirements of this section, 

the State (or the Administrator, in the case of a 

plan promulgated under section 7410(c) of this 

title) shall consult in person with the appro-

priate Federal land manager or managers and 

shall include a summary of the conclusions and 

recommendations of the Federal land managers 

in the notice to the public. 

(e) Buffer zones 
In promulgating regulations under this sec-

tion, the Administrator shall not require the use 

of any automatic or uniform buffer zone or 

zones. 

(f) Nondiscretionary duty 
For purposes of section 7604(a)(2) of this title, 

the meeting of the national goal specified in 

subsection (a)(1) of this section by any specific 

date or dates shall not be considered a ‘‘non-

discretionary duty’’ of the Administrator. 

(g) Definitions 
For the purpose of this section— 

(1) in determining reasonable progress there 

shall be taken into consideration the costs of 

compliance, the time necessary for compli-

ance, and the energy and nonair quality envi-

ronmental impacts of compliance, and the re-

maining useful life of any existing source sub-

ject to such requirements; 

(2) in determining best available retrofit 

technology the State (or the Administrator in 

determining emission limitations which re-

flect such technology) shall take into consid-

eration the costs of compliance, the energy 

and nonair quality environmental impacts of 

compliance, any existing pollution control 

technology in use at the source, the remaining 

useful life of the source, and the degree of im-

provement in visibility which may reasonably 

be anticipated to result from the use of such 

technology; 

(3) the term ‘‘manmade air pollution’’ means 

air pollution which results directly or indi-

rectly from human activities; 

(4) the term ‘‘as expeditiously as prac-

ticable’’ means as expeditiously as practicable 

but in no event later than five years after the 

date of approval of a plan revision under this 

section (or the date of promulgation of such a 

plan revision in the case of action by the Ad-

ministrator under section 7410(c) of this title 

for purposes of this section); 

(5) the term ‘‘mandatory class I Federal 

areas’’ means Federal areas which may not be 

designated as other than class I under this 

part; 

(6) the terms ‘‘visibility impairment’’ and 

‘‘impairment of visibility’’ shall include re-

duction in visual range and atmospheric dis-

coloration; and 
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1 So in original. Words ‘‘subsection (b) of this section’’ prob-

ably should be ‘‘paragraph (2)’’. 
2 So in original. Probably should not be capitalized. 

(7) the term ‘‘major stationary source’’ 
means the following types of stationary 
sources with the potential to emit 250 tons or 
more of any pollutant: fossil-fuel fired steam 
electric plants of more than 250 million Brit-
ish thermal units per hour heat input, coal 
cleaning plants (thermal dryers), kraft pulp 
mills, Portland Cement plants, primary zinc 
smelters, iron and steel mill plants, primary 
aluminum ore reduction plants, primary cop-
per smelters, municipal incinerators capable 
of charging more than 250 tons of refuse per 
day, hydrofluoric, sulfuric, and nitric acid 
plants, petroleum refineries, lime plants, phos-
phate rock processing plants, coke oven bat-
teries, sulfur recovery plants, carbon black 
plants (furnace process), primary lead smelt-
ers, fuel conversion plants, sintering plants, 
secondary metal production facilities, chemi-
cal process plants, fossil-fuel boilers of more 
than 250 million British thermal units per 
hour heat input, petroleum storage and trans-
fer facilities with a capacity exceeding 300,000 
barrels, taconite ore processing facilities, 
glass fiber processing plants, charcoal produc-
tion facilities. 

(July 14, 1955, ch. 360, title I, § 169A, as added 
Pub. L. 95–95, title I, § 128, Aug. 7, 1977, 91 Stat. 
742.) 

EFFECTIVE DATE 

Subpart effective Aug. 7, 1977, except as otherwise ex-

pressly provided, see section 406(d) of Pub. L. 95–95, set 

out as an Effective Date of 1977 Amendment note under 

section 7401 of this title. 

§ 7492. Visibility 

(a) Studies 
(1) The Administrator, in conjunction with the 

National Park Service and other appropriate 

Federal agencies, shall conduct research to iden-

tify and evaluate sources and source regions of 

both visibility impairment and regions that pro-

vide predominantly clean air in class I areas. A 

total of $8,000,000 per year for 5 years is author-

ized to be appropriated for the Environmental 

Protection Agency and the other Federal agen-

cies to conduct this research. The research shall 

include— 
(A) expansion of current visibility related 

monitoring in class I areas; 
(B) assessment of current sources of visi-

bility impairing pollution and clean air cor-

ridors; 
(C) adaptation of regional air quality models 

for the assessment of visibility; 
(D) studies of atmospheric chemistry and 

physics of visibility. 

(2) Based on the findings available from the re-

search required in subsection (a)(1) of this sec-

tion as well as other available scientific and 

technical data, studies, and other available in-

formation pertaining to visibility source-recep-

tor relationships, the Administrator shall con-

duct an assessment and evaluation that identi-

fies, to the extent possible, sources and source 

regions of visibility impairment including natu-

ral sources as well as source regions of clear air 

for class I areas. The Administrator shall 

produce interim findings from this study within 

3 years after November 15, 1990. 

(b) Impacts of other provisions 
Within 24 months after November 15, 1990, the 

Administrator shall conduct an assessment of 
the progress and improvements in visibility in 
class I areas that are likely to result from the 
implementation of the provisions of the Clean 
Air Act Amendments of 1990 other than the pro-
visions of this section. Every 5 years thereafter 
the Administrator shall conduct an assessment 
of actual progress and improvement in visibility 
in class I areas. The Administrator shall prepare 
a written report on each assessment and trans-
mit copies of these reports to the appropriate 
committees of Congress. 

(c) Establishment of visibility transport regions 
and commissions 

(1) Authority to establish visibility transport 
regions 

Whenever, upon the Administrator’s motion 
or by petition from the Governors of at least 
two affected States, the Administrator has 
reason to believe that the current or projected 
interstate transport of air pollutants from one 
or more States contributes significantly to 
visibility impairment in class I areas located 
in the affected States, the Administrator may 
establish a transport region for such pollut-
ants that includes such States. The Adminis-
trator, upon the Administrator’s own motion 
or upon petition from the Governor of any af-
fected State, or upon the recommendations of 
a transport commission established under sub-
section (b) of this section 1 may— 

(A) add any State or portion of a State to 
a visibility transport region when the Ad-
ministrator determines that the interstate 
transport of air pollutants from such State 
significantly contributes to visibility im-
pairment in a class I area located within the 
transport region, or 

(B) remove any State or portion of a State 
from the region whenever the Administrator 
has reason to believe that the control of 
emissions in that State or portion of the 
State pursuant to this section will not sig-
nificantly contribute to the protection or 

enhancement of visibility in any class I area 

in the region. 

(2) Visibility transport commissions 
Whenever the Administrator establishes a 

transport region under subsection (c)(1) of this 

section, the Administrator shall establish a 

transport commission comprised of (as a mini-

mum) each of the following members: 
(A) the Governor of each State in the Visi-

bility Transport Region, or the Governor’s 

designee; 
(B) The 2 Administrator or the Administra-

tor’s designee; and 
(C) A 2 representative of each Federal agen-

cy charged with the direct management of 

each class I area or areas within the Visi-

bility Transport Region. 

(3) Ex officio members 
All representatives of the Federal Govern-

ment shall be ex officio members. 
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(4) Federal Advisory Committee Act 
The visibility transport commissions shall 

be exempt from the requirements of the Fed-
eral Advisory Committee Act [5 U.S.C. App.]. 

(d) Duties of visibility transport commissions 
A Visibility Transport Commission— 

(1) shall assess the scientific and technical 
data, studies, and other currently available in-
formation, including studies conducted pursu-
ant to subsection (a)(1) of this section, per-
taining to adverse impacts on visibility from 
potential or projected growth in emissions 
from sources located in the Visibility Trans-
port Region; and 

(2) shall, within 4 years of establishment, 
issue a report to the Administrator rec-
ommending what measures, if any, should be 
taken under this chapter to remedy such ad-
verse impacts. The report required by this sub-
section shall address at least the following 
measures: 

(A) the establishment of clean air cor-
ridors, in which additional restrictions on 
increases in emissions may be appropriate to 
protect visibility in affected class I areas; 

(B) the imposition of the requirements of 
part D of this subchapter affecting the con-
struction of new major stationary sources or 

major modifications to existing sources in 

such clean air corridors specifically includ-

ing the alternative siting analysis provisions 

of section 7503(a)(5) of this title; and 
(C) the promulgation of regulations under 

section 7491 of this title to address long 

range strategies for addressing regional haze 

which impairs visibility in affected class I 

areas. 

(e) Duties of Administrator 
(1) The Administrator shall, taking into ac-

count the studies pursuant to subsection (a)(1) 

of this section and the reports pursuant to sub-

section (d)(2) of this section and any other rel-

evant information, within eighteen months of 

receipt of the report referred to in subsection 

(d)(2) of this section, carry out the Administra-

tor’s regulatory responsibilities under section 

7491 of this title, including criteria for measur-

ing ‘‘reasonable progress’’ toward the national 

goal. 
(2) Any regulations promulgated under section 

7491 of this title pursuant to this subsection 

shall require affected States to revise within 12 

months their implementation plans under sec-

tion 7410 of this title to contain such emission 

limits, schedules of compliance, and other meas-

ures as may be necessary to carry out regula-

tions promulgated pursuant to this subsection. 

(f) Grand Canyon visibility transport commission 
The Administrator pursuant to subsection 

(c)(1) of this section shall, within 12 months, es-

tablish a visibility transport commission for the 

region affecting the visibility of the Grand Can-

yon National Park. 

(July 14, 1955, ch. 360, title I, § 169B, as added 

Pub. L. 101–549, title VIII, § 816, Nov. 15, 1990, 104 

Stat. 2695.) 

REFERENCES IN TEXT 

The Clean Air Act Amendments of 1990, referred to in 

subsec. (b), probably means Pub. L. 101–549, Nov. 15, 

1990, 104 Stat. 2399. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 7401 of this title and Tables. 
The Federal Advisory Committee Act, referred to in 

subsec. (c)(4), is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 

as amended, which is set out in the Appendix to Title 

5, Government Organization and Employees. 

PART D—PLAN REQUIREMENTS FOR 

NONATTAINMENT AREAS 

SUBPART 1—NONATTAINMENT AREAS IN GENERAL 

§ 7501. Definitions 

For the purpose of this part— 
(1) REASONABLE FURTHER PROGRESS.—The 

term ‘‘reasonable further progress’’ means 

such annual incremental reductions in emis-

sions of the relevant air pollutant as are re-

quired by this part or may reasonably be re-

quired by the Administrator for the purpose of 

ensuring attainment of the applicable national 

ambient air quality standard by the applicable 

date. 
(2) NONATTAINMENT AREA.—The term ‘‘non-

attainment area’’ means, for any air pollut-

ant, an area which is designated ‘‘nonattain-

ment’’ with respect to that pollutant within 

the meaning of section 7407(d) of this title. 
(3) The term ‘‘lowest achievable emission 

rate’’ means for any source, that rate of emis-

sions which reflects— 
(A) the most stringent emission limitation 

which is contained in the implementation 

plan of any State for such class or category 

of source, unless the owner or operator of 

the proposed source demonstrates that such 

limitations are not achievable, or 
(B) the most stringent emission limitation 

which is achieved in practice by such class 

or category of source, whichever is more 

stringent. 

In no event shall the application of this term 

permit a proposed new or modified source to 

emit any pollutant in excess of the amount al-

lowable under applicable new source standards 

of performance. 
(4) The terms ‘‘modifications’’ and ‘‘modi-

fied’’ mean the same as the term ‘‘modifica-

tion’’ as used in section 7411(a)(4) of this title. 

(July 14, 1955, ch. 360, title I, § 171, as added Pub. 

L. 95–95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 745; 

amended Pub. L. 101–549, title I, § 102(a)(2), Nov. 

15, 1990, 104 Stat. 2412.) 

AMENDMENTS 

1990—Pub. L. 101–549, § 102(a)(2)(A), struck out ‘‘and 

section 7410(a)(2)(I) of this title’’ after ‘‘purpose of this 

part’’. 
Pars. (1), (2). Pub. L. 101–549, § 102(a)(2)(B), (C), amend-

ed pars. (1) and (2) generally. Prior to amendment, pars. 

(1) and (2) read as follows: 
‘‘(1) The term ‘reasonable further progress’ means an-

nual incremental reductions in emissions of the appli-

cable air pollutant (including substantial reductions in 

the early years following approval or promulgation of 

plan provisions under this part and section 7410(a)(2)(I) 

of this title and regular reductions thereafter) which 

are sufficient in the judgment of the Administrator, to 

provide for attainment of the applicable national ambi-

ent air quality standard by the date required in section 

7502(a) of this title. 
‘‘(2) The term ‘nonattainment area’ means, for any 

air pollutant an area which is shown by monitored data 
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(4) Federal Advisory Committee Act 
The visibility transport commissions shall 

be exempt from the requirements of the Fed-
eral Advisory Committee Act [5 U.S.C. App.]. 

(d) Duties of visibility transport commissions 
A Visibility Transport Commission— 

(1) shall assess the scientific and technical 
data, studies, and other currently available in-
formation, including studies conducted pursu-
ant to subsection (a)(1) of this section, per-
taining to adverse impacts on visibility from 
potential or projected growth in emissions 
from sources located in the Visibility Trans-
port Region; and 

(2) shall, within 4 years of establishment, 
issue a report to the Administrator rec-
ommending what measures, if any, should be 
taken under this chapter to remedy such ad-
verse impacts. The report required by this sub-
section shall address at least the following 
measures: 

(A) the establishment of clean air cor-
ridors, in which additional restrictions on 
increases in emissions may be appropriate to 
protect visibility in affected class I areas; 

(B) the imposition of the requirements of 
part D of this subchapter affecting the con-
struction of new major stationary sources or 

major modifications to existing sources in 

such clean air corridors specifically includ-

ing the alternative siting analysis provisions 

of section 7503(a)(5) of this title; and 
(C) the promulgation of regulations under 

section 7491 of this title to address long 

range strategies for addressing regional haze 

which impairs visibility in affected class I 

areas. 

(e) Duties of Administrator 
(1) The Administrator shall, taking into ac-

count the studies pursuant to subsection (a)(1) 

of this section and the reports pursuant to sub-

section (d)(2) of this section and any other rel-

evant information, within eighteen months of 

receipt of the report referred to in subsection 

(d)(2) of this section, carry out the Administra-

tor’s regulatory responsibilities under section 

7491 of this title, including criteria for measur-

ing ‘‘reasonable progress’’ toward the national 

goal. 
(2) Any regulations promulgated under section 

7491 of this title pursuant to this subsection 

shall require affected States to revise within 12 

months their implementation plans under sec-

tion 7410 of this title to contain such emission 

limits, schedules of compliance, and other meas-

ures as may be necessary to carry out regula-

tions promulgated pursuant to this subsection. 

(f) Grand Canyon visibility transport commission 
The Administrator pursuant to subsection 

(c)(1) of this section shall, within 12 months, es-

tablish a visibility transport commission for the 

region affecting the visibility of the Grand Can-

yon National Park. 

(July 14, 1955, ch. 360, title I, § 169B, as added 

Pub. L. 101–549, title VIII, § 816, Nov. 15, 1990, 104 

Stat. 2695.) 

REFERENCES IN TEXT 

The Clean Air Act Amendments of 1990, referred to in 

subsec. (b), probably means Pub. L. 101–549, Nov. 15, 

1990, 104 Stat. 2399. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 7401 of this title and Tables. 
The Federal Advisory Committee Act, referred to in 

subsec. (c)(4), is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 

as amended, which is set out in the Appendix to Title 

5, Government Organization and Employees. 

PART D—PLAN REQUIREMENTS FOR 

NONATTAINMENT AREAS 

SUBPART 1—NONATTAINMENT AREAS IN GENERAL 

§ 7501. Definitions 

For the purpose of this part— 
(1) REASONABLE FURTHER PROGRESS.—The 

term ‘‘reasonable further progress’’ means 

such annual incremental reductions in emis-

sions of the relevant air pollutant as are re-

quired by this part or may reasonably be re-

quired by the Administrator for the purpose of 

ensuring attainment of the applicable national 

ambient air quality standard by the applicable 

date. 
(2) NONATTAINMENT AREA.—The term ‘‘non-

attainment area’’ means, for any air pollut-

ant, an area which is designated ‘‘nonattain-

ment’’ with respect to that pollutant within 

the meaning of section 7407(d) of this title. 
(3) The term ‘‘lowest achievable emission 

rate’’ means for any source, that rate of emis-

sions which reflects— 
(A) the most stringent emission limitation 

which is contained in the implementation 

plan of any State for such class or category 

of source, unless the owner or operator of 

the proposed source demonstrates that such 

limitations are not achievable, or 
(B) the most stringent emission limitation 

which is achieved in practice by such class 

or category of source, whichever is more 

stringent. 

In no event shall the application of this term 

permit a proposed new or modified source to 

emit any pollutant in excess of the amount al-

lowable under applicable new source standards 

of performance. 
(4) The terms ‘‘modifications’’ and ‘‘modi-

fied’’ mean the same as the term ‘‘modifica-

tion’’ as used in section 7411(a)(4) of this title. 

(July 14, 1955, ch. 360, title I, § 171, as added Pub. 

L. 95–95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 745; 

amended Pub. L. 101–549, title I, § 102(a)(2), Nov. 

15, 1990, 104 Stat. 2412.) 

AMENDMENTS 

1990—Pub. L. 101–549, § 102(a)(2)(A), struck out ‘‘and 

section 7410(a)(2)(I) of this title’’ after ‘‘purpose of this 

part’’. 
Pars. (1), (2). Pub. L. 101–549, § 102(a)(2)(B), (C), amend-

ed pars. (1) and (2) generally. Prior to amendment, pars. 

(1) and (2) read as follows: 
‘‘(1) The term ‘reasonable further progress’ means an-

nual incremental reductions in emissions of the appli-

cable air pollutant (including substantial reductions in 

the early years following approval or promulgation of 

plan provisions under this part and section 7410(a)(2)(I) 

of this title and regular reductions thereafter) which 

are sufficient in the judgment of the Administrator, to 

provide for attainment of the applicable national ambi-

ent air quality standard by the date required in section 

7502(a) of this title. 
‘‘(2) The term ‘nonattainment area’ means, for any 

air pollutant an area which is shown by monitored data 
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or which is calculated by air quality modeling (or other 

methods determined by the Administrator to be reli-

able) to exceed any national ambient air quality stand-

ard for such pollutant. Such term includes any area 

identified under subparagraphs (A) through (C) of sec-

tion 7407(d)(1) of this title.’’ 

EFFECTIVE DATE 

Part effective Aug. 7, 1977, except as otherwise ex-

pressly provided, see section 406(d) of Pub. L. 95–95, set 

out as an Effective Date of 1977 Amendment note under 

section 7401 of this title. 

§ 7502. Nonattainment plan provisions in general 

(a) Classifications and attainment dates 
(1) Classifications 

(A) On or after the date the Administrator 

promulgates the designation of an area as a 

nonattainment area pursuant to section 

7407(d) of this title with respect to any na-

tional ambient air quality standard (or any re-

vised standard, including a revision of any 

standard in effect on November 15, 1990), the 

Administrator may classify the area for the 

purpose of applying an attainment date pursu-

ant to paragraph (2), and for other purposes. In 

determining the appropriate classification, if 

any, for a nonattainment area, the Adminis-

trator may consider such factors as the sever-

ity of nonattainment in such area and the 

availability and feasibility of the pollution 

control measures that the Administrator be-

lieves may be necessary to provide for attain-

ment of such standard in such area. 
(B) The Administrator shall publish a notice 

in the Federal Register announcing each clas-

sification under subparagraph (A), except the 

Administrator shall provide an opportunity 

for at least 30 days for written comment. Such 

classification shall not be subject to the provi-

sions of sections 553 through 557 of title 5 (con-

cerning notice and comment) and shall not be 

subject to judicial review until the Adminis-

trator takes final action under subsection (k) 

or (l) of section 7410 of this title (concerning 

action on plan submissions) or section 7509 of 

this title (concerning sanctions) with respect 

to any plan submissions required by virtue of 

such classification. 
(C) This paragraph shall not apply with re-

spect to nonattainment areas for which classi-

fications are specifically provided under other 

provisions of this part. 

(2) Attainment dates for nonattainment areas 
(A) The attainment date for an area des-

ignated nonattainment with respect to a na-

tional primary ambient air quality standard 

shall be the date by which attainment can be 

achieved as expeditiously as practicable, but 

no later than 5 years from the date such area 

was designated nonattainment under section 

7407(d) of this title, except that the Adminis-

trator may extend the attainment date to the 

extent the Administrator determines appro-

priate, for a period no greater than 10 years 

from the date of designation as nonattain-

ment, considering the severity of nonattain-

ment and the availability and feasibility of 

pollution control measures. 
(B) The attainment date for an area des-

ignated nonattainment with respect to a sec-

ondary national ambient air quality standard 

shall be the date by which attainment can be 

achieved as expeditiously as practicable after 

the date such area was designated nonattain-

ment under section 7407(d) of this title. 

(C) Upon application by any State, the Ad-

ministrator may extend for 1 additional year 

(hereinafter referred to as the ‘‘Extension 

Year’’) the attainment date determined by the 

Administrator under subparagraph (A) or (B) 

if— 

(i) the State has complied with all require-

ments and commitments pertaining to the 

area in the applicable implementation plan, 

and 

(ii) in accordance with guidance published 

by the Administrator, no more than a mini-

mal number of exceedances of the relevant 

national ambient air quality standard has 

occurred in the area in the year preceding 

the Extension Year. 

No more than 2 one-year extensions may be is-

sued under this subparagraph for a single non-

attainment area. 

(D) This paragraph shall not apply with re-

spect to nonattainment areas for which at-

tainment dates are specifically provided under 

other provisions of this part. 

(b) Schedule for plan submissions 
At the time the Administrator promulgates 

the designation of an area as nonattainment 

with respect to a national ambient air quality 

standard under section 7407(d) of this title, the 

Administrator shall establish a schedule accord-

ing to which the State containing such area 

shall submit a plan or plan revision (including 

the plan items) meeting the applicable require-

ments of subsection (c) of this section and sec-

tion 7410(a)(2) of this title. Such schedule shall 

at a minimum, include a date or dates, extend-

ing no later than 3 years from the date of the 

nonattainment designation, for the submission 

of a plan or plan revision (including the plan 

items) meeting the applicable requirements of 

subsection (c) of this section and section 

7410(a)(2) of this title. 

(c) Nonattainment plan provisions 
The plan provisions (including plan items) re-

quired to be submitted under this part shall 

comply with each of the following: 

(1) In general 
Such plan provisions shall provide for the 

implementation of all reasonably available 

control measures as expeditiously as prac-

ticable (including such reductions in emissions 

from existing sources in the area as may be 

obtained through the adoption, at a minimum, 

of reasonably available control technology) 

and shall provide for attainment of the na-

tional primary ambient air quality standards. 

(2) RFP 
Such plan provisions shall require reason-

able further progress. 

(3) Inventory 
Such plan provisions shall include a compre-

hensive, accurate, current inventory of actual 

emissions from all sources of the relevant pol-
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lutant or pollutants in such area, including 

such periodic revisions as the Administrator 

may determine necessary to assure that the 

requirements of this part are met. 

(4) Identification and quantification 
Such plan provisions shall expressly identify 

and quantify the emissions, if any, of any such 

pollutant or pollutants which will be allowed, 

in accordance with section 7503(a)(1)(B) of this 

title, from the construction and operation of 

major new or modified stationary sources in 

each such area. The plan shall demonstrate to 

the satisfaction of the Administrator that the 

emissions quantified for this purpose will be 

consistent with the achievement of reasonable 

further progress and will not interfere with at-

tainment of the applicable national ambient 

air quality standard by the applicable attain-

ment date. 

(5) Permits for new and modified major sta-
tionary sources 

Such plan provisions shall require permits 

for the construction and operation of new or 

modified major stationary sources anywhere 

in the nonattainment area, in accordance with 

section 7503 of this title. 

(6) Other measures 
Such plan provisions shall include enforce-

able emission limitations, and such other con-

trol measures, means or techniques (including 

economic incentives such as fees, marketable 

permits, and auctions of emission rights), as 

well as schedules and timetables for compli-

ance, as may be necessary or appropriate to 

provide for attainment of such standard in 

such area by the applicable attainment date 

specified in this part. 

(7) Compliance with section 7410(a)(2) 
Such plan provisions shall also meet the ap-

plicable provisions of section 7410(a)(2) of this 

title. 

(8) Equivalent techniques 
Upon application by any State, the Adminis-

trator may allow the use of equivalent model-

ing, emission inventory, and planning proce-

dures, unless the Administrator determines 

that the proposed techniques are, in the aggre-

gate, less effective than the methods specified 

by the Administrator. 

(9) Contingency measures 
Such plan shall provide for the implementa-

tion of specific measures to be undertaken if 

the area fails to make reasonable further 

progress, or to attain the national primary 

ambient air quality standard by the attain-

ment date applicable under this part. Such 

measures shall be included in the plan revision 

as contingency measures to take effect in any 

such case without further action by the State 

or the Administrator. 

(d) Plan revisions required in response to find-
ing of plan inadequacy 

Any plan revision for a nonattainment area 

which is required to be submitted in response to 

a finding by the Administrator pursuant to sec-

tion 7410(k)(5) of this title (relating to calls for 

plan revisions) must correct the plan deficiency 
(or deficiencies) specified by the Administrator 
and meet all other applicable plan requirements 
of section 7410 of this title and this part. The 
Administrator may reasonably adjust the dates 
otherwise applicable under such requirements to 
such revision (except for attainment dates that 
have not yet elapsed), to the extent necessary to 
achieve a consistent application of such require-
ments. In order to facilitate submittal by the 
States of adequate and approvable plans consist-
ent with the applicable requirements of this 
chapter, the Administrator shall, as appropriate 
and from time to time, issue written guidelines, 
interpretations, and information to the States 
which shall be available to the public, taking 
into consideration any such guidelines, interpre-
tations, or information provided before Novem-
ber 15, 1990. 

(e) Future modification of standard 
If the Administrator relaxes a national pri-

mary ambient air quality standard after Novem-
ber 15, 1990, the Administrator shall, within 12 

months after the relaxation, promulgate re-

quirements applicable to all areas which have 

not attained that standard as of the date of such 

relaxation. Such requirements shall provide for 

controls which are not less stringent than the 

controls applicable to areas designated non-

attainment before such relaxation. 

(July 14, 1955, ch. 360, title I, § 172, as added Pub. 

L. 95–95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 746; 

amended Pub. L. 95–190, § 14(a)(55), (56), Nov. 16, 

1977, 91 Stat. 1402; Pub. L. 101–549, title I, § 102(b), 

Nov. 15, 1990, 104 Stat. 2412.) 

AMENDMENTS 

1990—Pub. L. 101–549 amended section generally, sub-

stituting present provisions for provisions which relat-

ed to: in subsec. (a), expeditious attainment of national 

ambient air quality standards; in subsec. (b), requisite 

provisions of plan; and in subsec. (c), attainment of ap-

plicable standard not later than July 1, 1987. 
1977—Subsec. (b)(4). Pub. L. 95–190, § 14(a)(55), sub-

stituted ‘‘subsection (a) of this section’’ for ‘‘paragraph 

(1)’’. 
Subsec. (c). Pub. L. 95–190, § 14(a)(56), substituted ‘‘De-

cember 31’’ for ‘‘July 1’’. 

NONATTAINMENT AREAS 

Section 129(a) of Pub. L. 95–95, as amended by Pub. L. 

95–190, § 14(b)(2), (3), Nov. 16, 1977, 91 Stat. 1404, provided 

that: 
‘‘(1) Before July 1, 1979, the interpretative regulation 

of the Administrator of the Environmental Protection 

Agency published in 41 Federal Register 55524–30, De-

cember 21, 1976, as may be modified by rule of the Ad-

ministrator, shall apply except that the baseline to be 

used for determination of appropriate emission offsets 

under such regulation shall be the applicable imple-

mentation plan of the State in effect at the time of ap-

plication for a permit by a proposed major stationary 

source (within the meaning of section 302 of the Clean 

Air Act) [section 7602 of this title]. 
‘‘(2) Before July 1, 1979, the requirements of the regu-

lation referred to in paragraph (1) shall be waived by 

the Administrator with respect to any pollutant if he 

determines that the State has— 
‘‘(A) an inventory of emissions of the applicable 

pollutant for each nonattainment area (as defined in 

section 171 of the Clean Air Act [section 7501 of this 

title]) that identifies the type, quantity, and source 

of such pollutant so as to provide information suffi-

cient to demonstrate that the requirements of sub-

paragraph (C) are being met; 
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1 See References in Text note below. 2 So in original. The word ‘‘and’’ probably should not appear. 

‘‘(B) an enforceable permit program which— 

‘‘(i) requires new or modified major stationary 

sources to meet emission limitations at least as 

stringent as required under the permit require-

ments referred to in paragraphs (2) and (3) of sec-

tion 173 of the Clean Air Act [section 7503 of this 

title] (relating to lowest achievable emission rate 

and compliance by other sources) and which assures 

compliance with the annual reduction requirements 

of subparagraph (C); and 

‘‘(ii) requires existing sources to achieve such re-

duction in emissions in the area as may be obtained 

through the adoption, at a minimum of reasonably 

available control technology, and 

‘‘(C) a program which requires reductions in total 

allowable emissions in the area prior to July 1, 1979, 

so as to provide for the same level of emission reduc-

tion as would result from the application of the regu-

lation referred to in paragraph (1). 

The Administrator shall terminate such waiver if in his 

judgment the reduction in emissions actually being at-

tained is less than the reduction on which the waiver 

was conditioned pursuant to subparagraph (C), or if the 

Administrator determines that the State is no longer 

in compliance with any requirement of this paragraph. 

Upon application by the State, the Administrator may 

reinstate a waiver terminated under the preceding sen-

tence if he is satisfied that such State is in compliance 

with all requirements of this subsection. 

‘‘(3) Operating permits may be issued to those appli-

cants who were properly granted construction permits, 

in accordance with the law and applicable regulations 

in effect at the time granted, for construction of a new 

or modified source in areas exceeding national primary 

air quality standards on or before the date of the enact-

ment of this Act [Aug. 7, 1977] if such construction per-

mits were granted prior to the date of the enactment of 

this Act and the person issued any such permit is able 

to demonstrate that the emissions from the source will 

be within the limitations set forth in such construction 

permit.’’ 

STATE IMPLEMENTATION PLAN REVISION 

Section 129(c) of Pub. L. 95–95, as amended by Pub. L. 

95–190, § 14(b)(4), Nov. 16, 1977, 91 Stat. 1405, provided 

that: ‘‘Notwithstanding the requirements of section 

406(d)(2) [set out as an Effective Date of 1977 Amend-

ment note under section 7401 of this title] (relating to 

date required for submission of certain implementation 

plan revisions), for purposes of section 110(a)(2) of the 

Clean Air Act [section 7410(a)(2) of this title] each 

State in which there is any nonattainment area (as de-

fined in part D of title I of the Clean Air Act) [this 

part] shall adopt and submit an implementation plan 

revision which meets the requirements of section 

110(a)(2)(I) [section 7410(a)(2)(I) of this title] and part D 

of title I of the Clean Air Act [this part] not later than 

January 1, 1979. In the case of any State for which a 

plan revision adopted and submitted before such date 

has made the demonstration required under section 

172(a)(2) of the Clean Air Act [subsec. (a)(2) of this sec-

tion] (respecting impossibility of attainment before 

1983), such State shall adopt and submit to the Admin-

istrator a plan revision before July 1, 1982, which meets 

the requirements of section 172(b) and (c) of such Act 

[subsecs. (b) and (c) of this section].’’ 

§ 7503. Permit requirements 

(a) In general 
The permit program required by section 

7502(b)(6) 1 of this title shall provide that permits 

to construct and operate may be issued if— 

(1) in accordance with regulations issued by 

the Administrator for the determination of 

baseline emissions in a manner consistent 

with the assumptions underlying the applica-

ble implementation plan approved under sec-

tion 7410 of this title and this part, the permit-

ting agency determines that— 

(A) by the time the source is to commence 

operation, sufficient offsetting emissions re-

ductions have been obtained, such that total 

allowable emissions from existing sources in 

the region, from new or modified sources 

which are not major emitting facilities, and 

from the proposed source will be sufficiently 

less than total emissions from existing 

sources (as determined in accordance with 

the regulations under this paragraph) prior 

to the application for such permit to con-

struct or modify so as to represent (when 

considered together with the plan provisions 

required under section 7502 of this title) rea-

sonable further progress (as defined in sec-

tion 7501 of this title); or 

(B) in the case of a new or modified major 

stationary source which is located in a zone 

(within the nonattainment area) identified 

by the Administrator, in consultation with 

the Secretary of Housing and Urban Devel-

opment, as a zone to which economic devel-

opment should be targeted, that emissions of 

such pollutant resulting from the proposed 

new or modified major stationary source 

will not cause or contribute to emissions 

levels which exceed the allowance permitted 

for such pollutant for such area from new or 

modified major stationary sources under 

section 7502(c) of this title; 

(2) the proposed source is required to comply 

with the lowest achievable emission rate; 

(3) the owner or operator of the proposed 

new or modified source has demonstrated that 

all major stationary sources owned or oper-

ated by such person (or by any entity control-

ling, controlled by, or under common control 

with such person) in such State are subject to 

emission limitations and are in compliance, or 

on a schedule for compliance, with all applica-

ble emission limitations and standards under 

this chapter; and 2 

(4) the Administrator has not determined 

that the applicable implementation plan is not 

being adequately implemented for the non-

attainment area in which the proposed source 

is to be constructed or modified in accordance 

with the requirements of this part; and 

(5) an analysis of alternative sites, sizes, 

production processes, and environmental con-

trol techniques for such proposed source dem-

onstrates that benefits of the proposed source 

significantly outweigh the environmental and 

social costs imposed as a result of its location, 

construction, or modification. 

Any emission reductions required as a pre-

condition of the issuance of a permit under para-

graph (1) shall be federally enforceable before 

such permit may be issued. 

(b) Prohibition on use of old growth allowances 
Any growth allowance included in an applica-

ble implementation plan to meet the require-

ments of section 7502(b)(5) of this title (as in ef-

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 23 of 89

(Page 73 of Total)



Page 6315 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7503 

fect immediately before November 15, 1990) shall 
not be valid for use in any area that received or 
receives a notice under section 7410(a)(2)(H)(ii) 
of this title (as in effect immediately before No-
vember 15, 1990) or under section 7410(k)(1) of 
this title that its applicable implementation 
plan containing such allowance is substantially 
inadequate. 

(c) Offsets 
(1) The owner or operator of a new or modified 

major stationary source may comply with any 
offset requirement in effect under this part for 
increased emissions of any air pollutant only by 
obtaining emission reductions of such air pollut-
ant from the same source or other sources in the 
same nonattainment area, except that the State 
may allow the owner or operator of a source to 
obtain such emission reductions in another non-
attainment area if (A) the other area has an 
equal or higher nonattainment classification 
than the area in which the source is located and 
(B) emissions from such other area contribute to 
a violation of the national ambient air quality 
standard in the nonattainment area in which 
the source is located. Such emission reductions 
shall be, by the time a new or modified source 
commences operation, in effect and enforceable 
and shall assure that the total tonnage of in-
creased emissions of the air pollutant from the 
new or modified source shall be offset by an 
equal or greater reduction, as applicable, in the 
actual emissions of such air pollutant from the 
same or other sources in the area. 

(2) Emission reductions otherwise required by 
this chapter shall not be creditable as emissions 
reductions for purposes of any such offset re-
quirement. Incidental emission reductions 
which are not otherwise required by this chapter 

shall be creditable as emission reductions for 

such purposes if such emission reductions meet 

the requirements of paragraph (1). 

(d) Control technology information 
The State shall provide that control tech-

nology information from permits issued under 

this section will be promptly submitted to the 

Administrator for purposes of making such in-

formation available through the RACT/BACT/ 

LAER clearinghouse to other States and to the 

general public. 

(e) Rocket engines or motors 
The permitting authority of a State shall 

allow a source to offset by alternative or inno-

vative means emission increases from rocket en-

gine and motor firing, and cleaning related to 

such firing, at an existing or modified major 

source that tests rocket engines or motors under 

the following conditions: 
(1) Any modification proposed is solely for 

the purpose of expanding the testing of rocket 

engines or motors at an existing source that is 

permitted to test such engines on November 

15, 1990. 
(2) The source demonstrates to the satisfac-

tion of the permitting authority of the State 

that it has used all reasonable means to obtain 

and utilize offsets, as determined on an annual 

basis, for the emissions increases beyond al-

lowable levels, that all available offsets are 

being used, and that sufficient offsets are not 

available to the source. 

(3) The source has obtained a written finding 

from the Department of Defense, Department 

of Transportation, National Aeronautics and 

Space Administration or other appropriate 

Federal agency, that the testing of rocket mo-

tors or engines at the facility is required for a 

program essential to the national security. 
(4) The source will comply with an alter-

native measure, imposed by the permitting au-

thority, designed to offset any emission in-

creases beyond permitted levels not directly 

offset by the source. In lieu of imposing any 

alternative offset measures, the permitting 

authority may impose an emissions fee to be 

paid to such authority of a State which shall 

be an amount no greater than 1.5 times the av-

erage cost of stationary source control meas-

ures adopted in that area during the previous 

3 years. The permitting authority shall utilize 

the fees in a manner that maximizes the emis-

sions reductions in that area. 

(July 14, 1955, ch. 360, title I, § 173, as added Pub. 

L. 95–95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 748; 

amended Pub. L. 95–190, § 14(a)(57), (58), Nov. 16, 

1977, 91 Stat. 1403; Pub. L. 101–549, title I, § 102(c), 

Nov. 15, 1990, 104 Stat. 2415.) 

REFERENCES IN TEXT 

Section 7502(b) of this title, referred to in subsec. (a), 

was amended generally by Pub. L. 101–549, title I, 

§ 102(b), Nov. 15, 1990, 104 Stat. 2412, and, as so amended, 

does not contain a par. (6). See section 7502(c)(5) of this 

title. 

AMENDMENTS 

1990—Pub. L. 101–549, § 102(c)(1), made technical 

amendment to section catchline. 
Pub. L. 101–549, § 102(c)(2), (8), designated existing pro-

visions as subsec. (a), inserted heading, and substituted 

‘‘(1) shall be federally enforceable’’ for ‘‘(1)(A) shall be 

legally binding’’ in last sentence. 
Subsec. (a)(1). Pub. L. 101–549, § 102(c)(3), inserted at 

beginning ‘‘in accordance with regulations issued by 

the Administrator for the determination of baseline 

emissions in a manner consistent with the assumptions 

underlying the applicable implementation plan ap-

proved under section 7410 of this title and this part,’’. 
Subsec. (a)(1)(A). Pub. L. 101–549, § 102(c)(4), inserted 

‘‘sufficient offsetting emissions reductions have been 

obtained, such that’’ after ‘‘to commence operation,’’ 

and substituted ‘‘(as determined in accordance with the 

regulations under this paragraph)’’ for ‘‘allowed under 

the applicable implementation plan’’. 
Subsec. (a)(1)(B). Pub. L. 101–549, § 102(c)(5), inserted 

at beginning ‘‘in the case of a new or modified major 

stationary source which is located in a zone (within the 

nonattainment area) identified by the Administrator, 

in consultation with the Secretary of Housing and 

Urban Development, as a zone to which economic de-

velopment should be targeted,’’ and substituted 

‘‘7502(c)’’ for ‘‘7502(b)’’. 
Subsec. (a)(4). Pub. L. 101–549, § 102(c)(6), inserted at 

beginning ‘‘the Administrator has not determined 

that’’, substituted ‘‘not being adequately imple-

mented’’ for ‘‘being carried out’’, and substituted 

‘‘; and’’ for period at end. 
Subsec. (a)(5). Pub. L. 101–549, § 102(c)(7), added par. 

(5). 
Subsec. (b). Pub. L. 101–549, § 102(c)(9), added subsec. 

(b). 
Subsecs. (c) to (e). Pub. L. 101–549, § 102(c)(10), added 

subsecs. (c) to (e). 
1977—Par. (1)(A). Pub. L. 95–190, § 14(a)(57), inserted 

‘‘or modified’’ after ‘‘from new’’ and ‘‘applicable’’ be-

fore ‘‘implementation plan’’, and substituted ‘‘source’’ 

for ‘‘facility’’ wherever appearing. 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 24 of 89

(Page 74 of Total)



Page 6316 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7504 

Par. (4). Pub. L. 95–190, § 14(a)(58), added par. (4). 

FAILURE TO ATTAIN NATIONAL PRIMARY AMBIENT AIR 

QUALITY STANDARDS UNDER CLEAN AIR ACT 

Pub. L. 100–202, § 101(f) [title II], Dec. 22, 1987, 101 Stat. 

1329–187, 1329–199, provided that: ‘‘No restriction or pro-

hibition on construction, permitting, or funding under 

sections 110(a)(2)(I), 173(4), 176(a), 176(b), or 316 of the 

Clean Air Act [sections 7410(a)(2)(I), 7503(4), 7506(a), (b), 

7616 of this title] shall be imposed or take effect during 

the period prior to August 31, 1988, by reason of (1) the 

failure of any nonattainment area to attain the na-

tional primary ambient air quality standard under the 

Clean Air Act [this chapter] for photochemical oxi-

dants (ozone) or carbon monoxide (or both) by Decem-

ber 31, 1987, (2) the failure of any State to adopt and 

submit to the Administrator of the Environmental Pro-

tection Agency an implementation plan that meets the 

requirements of part D of title I of such Act [this part] 

and provides for attainment of such standards by De-

cember 31, 1987, (3) the failure of any State or des-

ignated local government to implement the applicable 

implementation plan, or (4) any combination of the 

foregoing. During such period and consistent with the 

preceding sentence, the issuance of a permit (including 

required offsets) under section 173 of such Act [this sec-

tion] for the construction or modification of a source in 

a nonattainment area shall not be denied solely or par-

tially by reason of the reference contained in section 

171(l) of such Act [section 7501(1) of this title] to the ap-

plicable date established in section 172(a) [section 

7502(a) of this title]. This subsection [probably means 

the first 3 sentences of this note] shall not apply to any 

restriction or prohibition in effect under sections 

110(a)(2)(I), 173(4), 176(a), 176(b), or 316 of such Act prior 

to the enactment of this section [Dec. 22, 1987]. Prior to 

August 31, 1988, the Administrator of the Environ-

mental Protection Agency shall evaluate air quality 

data and make determinations with respect to which 

areas throughout the nation have attained, or failed to 

attain, either or both of the national primary ambient 

air quality standards referred to in subsection (a) 

[probably means the first 3 sentences of this note] and 

shall take appropriate steps to designate those areas 

failing to attain either or both of such standards as 

nonattainment areas within the meaning of part D of 

title I of the Clean Air Act.’’ 

§ 7504. Planning procedures 

(a) In general 
For any ozone, carbon monoxide, or PM–10 

nonattainment area, the State containing such 

area and elected officials of affected local gov-

ernments shall, before the date required for sub-

mittal of the inventory described under sections 

7511a(a)(1) and 7512a(a)(1) of this title, jointly re-

view and update as necessary the planning pro-

cedures adopted pursuant to this subsection as 

in effect immediately before November 15, 1990, 

or develop new planning procedures pursuant to 

this subsection, as appropriate. In preparing 

such procedures the State and local elected offi-

cials shall determine which elements of a re-

vised implementation plan will be developed, 

adopted, and implemented (through means in-

cluding enforcement) by the State and which by 

local governments or regional agencies, or any 

combination of local governments, regional 

agencies, or the State. The implementation plan 

required by this part shall be prepared by an or-

ganization certified by the State, in consulta-

tion with elected officials of local governments 

and in accordance with the determination under 

the second sentence of this subsection. Such or-

ganization shall include elected officials of local 

governments in the affected area, and represent-

atives of the State air quality planning agency, 

the State transportation planning agency, the 

metropolitan planning organization designated 

to conduct the continuing, cooperative and com-

prehensive transportation planning process for 

the area under section 134 of title 23, the organi-

zation responsible for the air quality mainte-

nance planning process under regulations imple-

menting this chapter, and any other organiza-

tion with responsibilities for developing, sub-

mitting, or implementing the plan required by 

this part. Such organization may be one that 

carried out these functions before November 15, 

1990. 

(b) Coordination 
The preparation of implementation plan provi-

sions and subsequent plan revisions under the 

continuing transportation-air quality planning 

process described in section 7408(e) of this title 

shall be coordinated with the continuing, coop-

erative and comprehensive transportation plan-

ning process required under section 134 of title 

23, and such planning processes shall take into 

account the requirements of this part. 

(c) Joint planning 
In the case of a nonattainment area that is in-

cluded within more than one State, the affected 

States may jointly, through interstate compact 

or otherwise, undertake and implement all or 

part of the planning procedures described in this 

section. 

(July 14, 1955, ch. 360, title I, § 174, as added Pub. 

L. 95–95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 748; 

amended Pub. L. 101–549, title I, § 102(d), Nov. 15, 

1990, 104 Stat. 2417.) 

AMENDMENTS 

1990—Pub. L. 101–549 amended section generally, sub-

stituting present provisions for provisions which relat-

ed to: in subsec. (a), preparation of implementation 

plan by designated organization; and in subsec. (b), co-

ordination of plan preparation. 

§ 7505. Environmental Protection Agency grants 

(a) Plan revision development costs 
The Administrator shall make grants to any 

organization of local elected officials with 

transportation or air quality maintenance plan-

ning responsibilities recognized by the State 

under section 7504(a) of this title for payment of 

the reasonable costs of developing a plan revi-

sion under this part. 

(b) Uses of grant funds 
The amount granted to any organization 

under subsection (a) of this section shall be 100 

percent of any additional costs of developing a 

plan revision under this part for the first two 

fiscal years following receipt of the grant under 

this paragraph, and shall supplement any funds 

available under Federal law to such organiza-

tion for transportation or air quality mainte-

nance planning. Grants under this section shall 

not be used for construction. 

(July 14, 1955, ch. 360, title I, § 175, as added Pub. 

L. 95–95, title I, § 129(b), Aug. 7, 1977, 91 Stat. 749.) 
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1 So in original. Probably should be ‘‘part’’. 

basis, to the owner or operator of the affected 

units from whose allocation the allowances 

were withheld. 

(4) Additional auction participants 
Any person holding allowances or to whom 

allowances are allocated by the Administrator 

may submit those allowances to the Adminis-

trator to be offered for sale at auction under 

this subsection. The proceeds of any such sale 

shall be transferred at the time of sale by the 

purchaser to the person submitting such al-

lowances for sale. The holder of allowances of-

fered for sale under this paragraph may speci-

fy a minimum sale price. Any person may pur-

chase allowances offered for auction under 

this paragraph. Such allowances shall be allo-

cated and sold to purchasers on the basis of 

bid price after the auction under paragraph (2) 

is complete. No funds transferred from a pur-

chaser to a seller of allowances under this 

paragraph shall be held by any officer or em-

ployee of the United States or treated for any 

purpose as revenue to the United States or the 

Administrator. 

(5) Recording by EPA 
The Administrator shall record and publicly 

report the nature, prices and results of each 

auction under this subsection, including the 

prices of successful bids, and shall record the 

transfers of allowances as a result of each auc-

tion in accordance with the requirements of 

this section. The transfer of allowances at 

such auction shall be recorded in accordance 

with the regulations promulgated by the Ad-

ministrator under this subchapter. 

(e) Changes in sales, auctions, and withholding 
Pursuant to rulemaking after public notice 

and comment the Administrator may at any 

time after the year 1998 (in the case of advance 

sales or advance auctions) and 2005 (in the case 

of spot sales or spot auctions) decrease the num-

ber of allowances withheld and sold under this 

section. 

(f) Termination of auctions 
The Administrator may terminate the with-

holding of allowances and the auction sales 

under this section if the Administrator deter-

mines that, during any period of 3 consecutive 

calendar years after 2002, less than 20 percent of 

the allowances available in the auction sub-

account have been purchased. Pursuant to regu-

lations under this section, the Administrator 

may by delegation or contract provide for the 

conduct of sales or auctions under the Adminis-

trator’s supervision by other departments or 

agencies of the United States Government or by 

nongovernmental agencies, groups, or organiza-

tions. 

(July 14, 1955, ch. 360, title IV, § 416, as added 

Pub. L. 101–549, title IV, § 401, Nov. 15, 1990, 104 

Stat. 2626.) 

REFERENCES IN TEXT 

Section 79b of title 15, referred to in subsec. (a)(2)(C), 

was repealed by Pub. L. 109–58, title XII, § 1263, Aug. 8, 

2005, 119 Stat. 974. See section 16451(1) of this title. 

SUBCHAPTER V—PERMITS 

§ 7661. Definitions 

As used in this subchapter— 

(1) Affected source 
The term ‘‘affected source’’ shall have the 

meaning given such term in subchapter IV–A 

of this chapter. 

(2) Major source 
The term ‘‘major source’’ means any sta-

tionary source (or any group of stationary 

sources located within a contiguous area and 

under common control) that is either of the 

following: 

(A) A major source as defined in section 

7412 of this title. 

(B) A major stationary source as defined in 

section 7602 of this title or part D of sub-

chapter I of this chapter. 

(3) Schedule of compliance 
The term ‘‘schedule of compliance’’ means a 

schedule of remedial measures, including an 

enforceable sequence of actions or operations, 

leading to compliance with an applicable im-

plementation plan, emission standard, emis-

sion limitation, or emission prohibition. 

(4) Permitting authority 
The term ‘‘permitting authority’’ means the 

Administrator or the air pollution control 

agency authorized by the Administrator to 

carry out a permit program under this sub-

chapter. 

(July 14, 1955, ch. 360, title V, § 501, as added Pub. 

L. 101–549, title V, § 501, Nov. 15, 1990, 104 Stat. 

2635.) 

§ 7661a. Permit programs 

(a) Violations 
After the effective date of any permit program 

approved or promulgated under this subchapter, 

it shall be unlawful for any person to violate 

any requirement of a permit issued under this 

subchapter, or to operate an affected source (as 

provided in subchapter IV–A of this chapter), a 

major source, any other source (including an 

area source) subject to standards or regulations 

under section 7411 or 7412 of this title, any other 

source required to have a permit under parts 1 C 

or D of subchapter I of this chapter, or any other 

stationary source in a category designated (in 

whole or in part) by regulations promulgated by 

the Administrator (after notice and public com-

ment) which shall include a finding setting forth 

the basis for such designation, except in compli-

ance with a permit issued by a permitting au-

thority under this subchapter. (Nothing in this 

subsection shall be construed to alter the appli-

cable requirements of this chapter that a permit 

be obtained before construction or modifica-

tion.) The Administrator may, in the Adminis-

trator’s discretion and consistent with the ap-

plicable provisions of this chapter, promulgate 

regulations to exempt one or more source cat-

egories (in whole or in part) from the require-

ments of this subsection if the Administrator 
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finds that compliance with such requirements is 

impracticable, infeasible, or unnecessarily bur-

densome on such categories, except that the Ad-

ministrator may not exempt any major source 

from such requirements. 

(b) Regulations 
The Administrator shall promulgate within 12 

months after November 15, 1990, regulations es-

tablishing the minimum elements of a permit 

program to be administered by any air pollution 

control agency. These elements shall include 

each of the following: 
(1) Requirements for permit applications, in-

cluding a standard application form and cri-

teria for determining in a timely fashion the 

completeness of applications. 
(2) Monitoring and reporting requirements. 
(3)(A) A requirement under State or local 

law or interstate compact that the owner or 

operator of all sources subject to the require-

ment to obtain a permit under this subchapter 

pay an annual fee, or the equivalent over some 

other period, sufficient to cover all reasonable 

(direct and indirect) costs required to develop 

and administer the permit program require-

ments of this subchapter, including section 

7661f of this title, including the reasonable 

costs of— 
(i) reviewing and acting upon any applica-

tion for such a permit, 
(ii) if the owner or operator receives a per-

mit for such source, whether before or after 

November 15, 1990, implementing and enforc-

ing the terms and conditions of any such 

permit (not including any court costs or 

other costs associated with any enforcement 

action), 
(iii) emissions and ambient monitoring, 
(iv) preparing generally applicable regula-

tions, or guidance, 
(v) modeling, analyses, and demonstra-

tions, and 
(vi) preparing inventories and tracking 

emissions. 

(B) The total amount of fees collected by the 

permitting authority shall conform to the fol-

lowing requirements: 
(i) The Administrator shall not approve a 

program as meeting the requirements of this 

paragraph unless the State demonstrates 

that, except as otherwise provided in sub-

paragraphs 2 (ii) through (v) of this subpara-

graph, the program will result in the collec-

tion, in the aggregate, from all sources sub-

ject to subparagraph (A), of an amount not 

less than $25 per ton of each regulated pol-

lutant, or such other amount as the Admin-

istrator may determine adequately reflects 

the reasonable costs of the permit program. 
(ii) As used in this subparagraph, the term 

‘‘regulated pollutant’’ shall mean (I) a vola-

tile organic compound; (II) each pollutant 

regulated under section 7411 or 7412 of this 

title; and (III) each pollutant for which a na-

tional primary ambient air quality standard 

has been promulgated (except that carbon 

monoxide shall be excluded from this ref-

erence). 

(iii) In determining the amount under 
clause (i), the permitting authority is not 
required to include any amount of regulated 
pollutant emitted by any source in excess of 
4,000 tons per year of that regulated pollut-
ant. 

(iv) The requirements of clause (i) shall 
not apply if the permitting authority dem-
onstrates that collecting an amount less 
than the amount specified under clause (i) 
will meet the requirements of subparagraph 
(A). 

(v) The fee calculated under clause (i) shall 
be increased (consistent with the need to 
cover the reasonable costs authorized by 
subparagraph (A)) in each year beginning 
after 1990, by the percentage, if any, by 
which the Consumer Price Index for the 
most recent calendar year ending before the 

beginning of such year exceeds the Con-

sumer Price Index for the calendar year 1989. 

For purposes of this clause— 
(I) the Consumer Price Index for any cal-

endar year is the average of the Consumer 

Price Index for all-urban consumers pub-

lished by the Department of Labor, as of 

the close of the 12-month period ending on 

August 31 of each calendar year, and 
(II) the revision of the Consumer Price 

Index which is most consistent with the 

Consumer Price Index for calendar year 

1989 shall be used. 

(C)(i) If the Administrator determines, under 

subsection (d) of this section, that the fee pro-

visions of the operating permit program do 

not meet the requirements of this paragraph, 

or if the Administrator makes a determina-

tion, under subsection (i) of this section, that 

the permitting authority is not adequately ad-

ministering or enforcing an approved fee pro-

gram, the Administrator may, in addition to 

taking any other action authorized under this 

subchapter, collect reasonable fees from the 

sources identified under subparagraph (A). 

Such fees shall be designed solely to cover the 

Administrator’s costs of administering the 

provisions of the permit program promulgated 

by the Administrator. 
(ii) Any source that fails to pay fees lawfully 

imposed by the Administrator under this sub-

paragraph shall pay a penalty of 50 percent of 

the fee amount, plus interest on the fee 

amount computed in accordance with section 

6621(a)(2) of title 26 (relating to computation 

of interest on underpayment of Federal taxes). 
(iii) Any fees, penalties, and interest col-

lected under this subparagraph shall be depos-

ited in a special fund in the United States 

Treasury for licensing and other services, 

which thereafter shall be available for appro-

priation, to remain available until expended, 

subject to appropriation, to carry out the 

Agency’s activities for which the fees were 

collected. Any fee required to be collected by 

a State, local, or interstate agency under this 

subsection shall be utilized solely to cover all 

reasonable (direct and indirect) costs required 

to support the permit program as set forth in 

subparagraph (A). 
(4) Requirements for adequate personnel and 

funding to administer the program. 
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(5) A requirement that the permitting au-

thority have adequate authority to: 
(A) issue permits and assure compliance by 

all sources required to have a permit under 

this subchapter with each applicable stand-

ard, regulation or requirement under this 

chapter; 
(B) issue permits for a fixed term, not to 

exceed 5 years; 
(C) assure that upon issuance or renewal 

permits incorporate emission limitations 

and other requirements in an applicable im-

plementation plan; 
(D) terminate, modify, or revoke and re-

issue permits for cause; 
(E) enforce permits, permit fee require-

ments, and the requirement to obtain a per-

mit, including authority to recover civil 

penalties in a maximum amount of not less 

than $10,000 per day for each violation, and 

provide appropriate criminal penalties; and 
(F) assure that no permit will be issued if 

the Administrator objects to its issuance in 

a timely manner under this subchapter. 

(6) Adequate, streamlined, and reasonable 

procedures for expeditiously determining when 

applications are complete, for processing such 

applications, for public notice, including offer-

ing an opportunity for public comment and a 

hearing, and for expeditious review of permit 

actions, including applications, renewals, or 

revisions, and including an opportunity for ju-

dicial review in State court of the final permit 

action by the applicant, any person who par-

ticipated in the public comment process, and 

any other person who could obtain judicial re-

view of that action under applicable law. 
(7) To ensure against unreasonable delay by 

the permitting authority, adequate authority 

and procedures to provide that a failure of 

such permitting authority to act on a permit 

application or permit renewal application (in 

accordance with the time periods specified in 

section 7661b of this title or, as appropriate, 

subchapter IV–A of this chapter) shall be 

treated as a final permit action solely for pur-

poses of obtaining judicial review in State 

court of an action brought by any person re-

ferred to in paragraph (6) to require that ac-

tion be taken by the permitting authority on 

such application without additional delay. 
(8) Authority, and reasonable procedures 

consistent with the need for expeditious ac-

tion by the permitting authority on permit ap-

plications and related matters, to make avail-

able to the public any permit application, 

compliance plan, permit, and monitoring or 

compliance report under section 7661b(e) of 

this title, subject to the provisions of section 

7414(c) of this title. 
(9) A requirement that the permitting au-

thority, in the case of permits with a term of 

3 or more years for major sources, shall re-

quire revisions to the permit to incorporate 

applicable standards and regulations promul-

gated under this chapter after the issuance of 

such permit. Such revisions shall occur as ex-

peditiously as practicable and consistent with 

the procedures established under paragraph (6) 

but not later than 18 months after the promul-

gation of such standards and regulations. No 

such revision shall be required if the effective 

date of the standards or regulations is a date 

after the expiration of the permit term. Such 

permit revision shall be treated as a permit re-

newal if it complies with the requirements of 

this subchapter regarding renewals. 
(10) Provisions to allow changes within a 

permitted facility (or one operating pursuant 

to section 7661b(d) of this title) without re-

quiring a permit revision, if the changes are 

not modifications under any provision of sub-

chapter I of this chapter and the changes do 

not exceed the emissions allowable under the 

permit (whether expressed therein as a rate of 

emissions or in terms of total emissions: 3 Pro-

vided, That the facility provides the Adminis-

trator and the permitting authority with writ-

ten notification in advance of the proposed 

changes which shall be a minimum of 7 days, 

unless the permitting authority provides in its 

regulations a different timeframe for emer-

gencies. 

(c) Single permit 
A single permit may be issued for a facility 

with multiple sources. 

(d) Submission and approval 
(1) Not later than 3 years after November 15, 

1990, the Governor of each State shall develop 

and submit to the Administrator a permit pro-

gram under State or local law or under an inter-

state compact meeting the requirements of this 

subchapter. In addition, the Governor shall sub-

mit a legal opinion from the attorney general 

(or the attorney for those State air pollution 

control agencies that have independent legal 

counsel), or from the chief legal officer of an 

interstate agency, that the laws of the State, lo-

cality, or the interstate compact provide ade-

quate authority to carry out the program. Not 

later than 1 year after receiving a program, and 

after notice and opportunity for public com-

ment, the Administrator shall approve or dis-

approve such program, in whole or in part. The 

Administrator may approve a program to the 

extent that the program meets the requirements 

of this chapter, including the regulations issued 

under subsection (b) of this section. If the pro-

gram is disapproved, in whole or in part, the Ad-

ministrator shall notify the Governor of any re-

visions or modifications necessary to obtain ap-

proval. The Governor shall revise and resubmit 

the program for review under this section within 

180 days after receiving notification. 
(2)(A) If the Governor does not submit a pro-

gram as required under paragraph (1) or if the 

Administrator disapproves a program submitted 

by the Governor under paragraph (1), in whole or 

in part, the Administrator may, prior to the ex-

piration of the 18-month period referred to in 

subparagraph (B), in the Administrator’s discre-

tion, apply any of the sanctions specified in sec-

tion 7509(b) of this title. 
(B) If the Governor does not submit a program 

as required under paragraph (1), or if the Admin-

istrator disapproves any such program submit-

ted by the Governor under paragraph (1), in 

whole or in part, 18 months after the date re-
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quired for such submittal or the date of such 

disapproval, as the case may be, the Adminis-

trator shall apply sanctions under section 

7509(b) of this title in the same manner and sub-

ject to the same deadlines and other conditions 

as are applicable in the case of a determination, 

disapproval, or finding under section 7509(a) of 

this title. 
(C) The sanctions under section 7509(b)(2) of 

this title shall not apply pursuant to this para-

graph in any area unless the failure to submit or 

the disapproval referred to in subparagraph (A) 

or (B) relates to an air pollutant for which such 

area has been designated a nonattainment area 

(as defined in part D of subchapter I of this 

chapter). 
(3) If a program meeting the requirements of 

this subchapter has not been approved in whole 

for any State, the Administrator shall, 2 years 

after the date required for submission of such a 

program under paragraph (1), promulgate, ad-

minister, and enforce a program under this sub-

chapter for that State. 

(e) Suspension 
The Administrator shall suspend the issuance 

of permits promptly upon publication of notice 

of approval of a permit program under this sec-

tion, but may, in such notice, retain jurisdiction 

over permits that have been federally issued, 

but for which the administrative or judicial re-

view process is not complete. The Administrator 

shall continue to administer and enforce feder-

ally issued permits under this subchapter until 

they are replaced by a permit issued by a per-

mitting program. Nothing in this subsection 

should be construed to limit the Administrator’s 

ability to enforce permits issued by a State. 

(f) Prohibition 
No partial permit program shall be approved 

unless, at a minimum, it applies, and ensures 

compliance with, this subchapter and each of 

the following: 
(1) All requirements established under sub-

chapter IV–A of this chapter applicable to ‘‘af-

fected sources’’. 
(2) All requirements established under sec-

tion 7412 of this title applicable to ‘‘major 

sources’’, ‘‘area sources,’’ and ‘‘new sources’’. 
(3) All requirements of subchapter I of this 

chapter (other than section 7412 of this title) 

applicable to sources required to have a per-

mit under this subchapter. 

Approval of a partial program shall not relieve 

the State of its obligation to submit a complete 

program, nor from the application of any sanc-

tions under this chapter for failure to submit an 

approvable permit program. 

(g) Interim approval 
If a program (including a partial permit pro-

gram) submitted under this subchapter substan-

tially meets the requirements of this sub-

chapter, but is not fully approvable, the Admin-

istrator may by rule grant the program interim 

approval. In the notice of final rulemaking, the 

Administrator shall specify the changes that 

must be made before the program can receive 

full approval. An interim approval under this 

subsection shall expire on a date set by the Ad-

ministrator not later than 2 years after such ap-

proval, and may not be renewed. For the period 
of any such interim approval, the provisions of 
subsection (d)(2) of this section, and the obliga-
tion of the Administrator to promulgate a pro-
gram under this subchapter for the State pursu-
ant to subsection (d)(3) of this section, shall be 
suspended. Such provisions and such obligation 
of the Administrator shall apply after the expi-
ration of such interim approval. 

(h) Effective date 
The effective date of a permit program, or par-

tial or interim program, approved under this 
subchapter, shall be the effective date of ap-
proval by the Administrator. The effective date 
of a permit program, or partial permit program, 
promulgated by the Administrator shall be the 
date of promulgation. 

(i) Administration and enforcement 
(1) Whenever the Administrator makes a de-

termination that a permitting authority is not 
adequately administering and enforcing a pro-
gram, or portion thereof, in accordance with the 
requirements of this subchapter, the Adminis-
trator shall provide notice to the State and 
may, prior to the expiration of the 18-month pe-
riod referred to in paragraph (2), in the Adminis-
trator’s discretion, apply any of the sanctions 
specified in section 7509(b) of this title. 

(2) Whenever the Administrator makes a de-
termination that a permitting authority is not 
adequately administering and enforcing a pro-
gram, or portion thereof, in accordance with the 
requirements of this subchapter, 18 months after 
the date of the notice under paragraph (1), the 
Administrator shall apply the sanctions under 
section 7509(b) of this title in the same manner 
and subject to the same deadlines and other con-
ditions as are applicable in the case of a deter-
mination, disapproval, or finding under section 
7509(a) of this title. 

(3) The sanctions under section 7509(b)(2) of 
this title shall not apply pursuant to this sub-
section in any area unless the failure to ade-
quately enforce and administer the program re-
lates to an air pollutant for which such area has 
been designated a nonattainment area. 

(4) Whenever the Administrator has made a 
finding under paragraph (1) with respect to any 
State, unless the State has corrected such defi-
ciency within 18 months after the date of such 
finding, the Administrator shall, 2 years after 
the date of such finding, promulgate, admin-
ister, and enforce a program under this sub-
chapter for that State. Nothing in this para-
graph shall be construed to affect the validity of 
a program which has been approved under this 
subchapter or the authority of any permitting 
authority acting under such program until such 

time as such program is promulgated by the Ad-

ministrator under this paragraph. 

(July 14, 1955, ch. 360, title V, § 502, as added Pub. 

L. 101–549, title V, § 501, Nov. 15, 1990, 104 Stat. 

2635.) 

§ 7661b. Permit applications 

(a) Applicable date 
Any source specified in section 7661a(a) of this 

title shall become subject to a permit program, 

and required to have a permit, on the later of 

the following dates— 

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 29 of 89

(Page 79 of Total)



Page 6480 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7661c 

(1) the effective date of a permit program or 

partial or interim permit program applicable 

to the source; or 

(2) the date such source becomes subject to 

section 7661a(a) of this title. 

(b) Compliance plan 
(1) The regulations required by section 7661a(b) 

of this title shall include a requirement that the 

applicant submit with the permit application a 

compliance plan describing how the source will 

comply with all applicable requirements under 

this chapter. The compliance plan shall include 

a schedule of compliance, and a schedule under 

which the permittee will submit progress re-

ports to the permitting authority no less fre-

quently than every 6 months. 

(2) The regulations shall further require the 

permittee to periodically (but no less frequently 

than annually) certify that the facility is in 

compliance with any applicable requirements of 

the permit, and to promptly report any devi-

ations from permit requirements to the permit-

ting authority. 

(c) Deadline 
Any person required to have a permit shall, 

not later than 12 months after the date on which 

the source becomes subject to a permit program 

approved or promulgated under this subchapter, 

or such earlier date as the permitting authority 

may establish, submit to the permitting author-

ity a compliance plan and an application for a 

permit signed by a responsible official, who shall 

certify the accuracy of the information submit-

ted. The permitting authority shall approve or 

disapprove a completed application (consistent 

with the procedures established under this sub-

chapter for consideration of such applications), 

and shall issue or deny the permit, within 18 

months after the date of receipt thereof, except 

that the permitting authority shall establish a 

phased schedule for acting on permit applica-

tions submitted within the first full year after 

the effective date of a permit program (or a par-

tial or interim program). Any such schedule 

shall assure that at least one-third of such per-

mits will be acted on by such authority annually 

over a period of not to exceed 3 years after such 

effective date. Such authority shall establish 

reasonable procedures to prioritize such ap-

proval or disapproval actions in the case of ap-

plications for construction or modification 

under the applicable requirements of this chap-

ter. 

(d) Timely and complete applications 
Except for sources required to have a permit 

before construction or modification under the 

applicable requirements of this chapter, if an ap-

plicant has submitted a timely and complete ap-

plication for a permit required by this sub-

chapter (including renewals), but final action 

has not been taken on such application, the 

source’s failure to have a permit shall not be a 

violation of this chapter, unless the delay in 

final action was due to the failure of the appli-

cant timely to submit information required or 

requested to process the application. No source 

required to have a permit under this subchapter 

shall be in violation of section 7661a(a) of this 

title before the date on which the source is re-

quired to submit an application under sub-

section (c) of this section. 

(e) Copies; availability 
A copy of each permit application, compliance 

plan (including the schedule of compliance), 

emissions or compliance monitoring report, cer-

tification, and each permit issued under this 

subchapter, shall be available to the public. If 

an applicant or permittee is required to submit 

information entitled to protection from disclo-

sure under section 7414(c) of this title, the appli-

cant or permittee may submit such information 

separately. The requirements of section 7414(c) 

of this title shall apply to such information. The 

contents of a permit shall not be entitled to pro-

tection under section 7414(c) of this title. 

(July 14, 1955, ch. 360, title V, § 503, as added Pub. 

L. 101–549, title V, § 501, Nov. 15, 1990, 104 Stat. 

2641.) 

§ 7661c. Permit requirements and conditions 

(a) Conditions 
Each permit issued under this subchapter 

shall include enforceable emission limitations 

and standards, a schedule of compliance, a re-

quirement that the permittee submit to the per-

mitting authority, no less often than every 6 

months, the results of any required monitoring, 

and such other conditions as are necessary to as-

sure compliance with applicable requirements of 

this chapter, including the requirements of the 

applicable implementation plan. 

(b) Monitoring and analysis 
The Administrator may by rule prescribe pro-

cedures and methods for determining compli-

ance and for monitoring and analysis of pollut-

ants regulated under this chapter, but continu-

ous emissions monitoring need not be required if 

alternative methods are available that provide 

sufficiently reliable and timely information for 

determining compliance. Nothing in this sub-

section shall be construed to affect any continu-

ous emissions monitoring requirement of sub-

chapter IV–A of this chapter, or where required 

elsewhere in this chapter. 

(c) Inspection, entry, monitoring, certification, 
and reporting 

Each permit issued under this subchapter 

shall set forth inspection, entry, monitoring, 

compliance certification, and reporting require-

ments to assure compliance with the permit 

terms and conditions. Such monitoring and re-

porting requirements shall conform to any ap-

plicable regulation under subsection (b) of this 

section. Any report required to be submitted by 

a permit issued to a corporation under this sub-

chapter shall be signed by a responsible cor-

porate official, who shall certify its accuracy. 

(d) General permits 
The permitting authority may, after notice 

and opportunity for public hearing, issue a gen-

eral permit covering numerous similar sources. 

Any general permit shall comply with all re-

quirements applicable to permits under this sub-

chapter. No source covered by a general permit 

shall thereby be relieved from the obligation to 

file an application under section 7661b of this 

title. 
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(e) Temporary sources 
The permitting authority may issue a single 

permit authorizing emissions from similar oper-

ations at multiple temporary locations. No such 

permit shall be issued unless it includes condi-

tions that will assure compliance with all the 

requirements of this chapter at all authorized 

locations, including, but not limited to, ambient 

standards and compliance with any applicable 

increment or visibility requirements under part 

C of subchapter I of this chapter. Any such per-

mit shall in addition require the owner or opera-

tor to notify the permitting authority in ad-

vance of each change in location. The permit-

ting authority may require a separate permit 

fee for operations at each location. 

(f) Permit shield 
Compliance with a permit issued in accord-

ance with this subchapter shall be deemed com-

pliance with section 7661a of this title. Except as 

otherwise provided by the Administrator by 

rule, the permit may also provide that compli-

ance with the permit shall be deemed compli-

ance with other applicable provisions of this 

chapter that relate to the permittee if— 
(1) the permit includes the applicable re-

quirements of such provisions, or 
(2) the permitting authority in acting on the 

permit application makes a determination re-

lating to the permittee that such other provi-

sions (which shall be referred to in such deter-

mination) are not applicable and the permit 

includes the determination or a concise sum-

mary thereof. 

Nothing in the preceding sentence shall alter or 

affect the provisions of section 7603 of this title, 

including the authority of the Administrator 

under that section. 

(July 14, 1955, ch. 360, title V, § 504, as added Pub. 

L. 101–549, title V, § 501, Nov. 15, 1990, 104 Stat. 

2642.) 

§ 7661d. Notification to Administrator and contig-
uous States 

(a) Transmission and notice 
(1) Each permitting authority— 

(A) shall transmit to the Administrator a 

copy of each permit application (and any ap-

plication for a permit modification or re-

newal) or such portion thereof, including any 

compliance plan, as the Administrator may re-

quire to effectively review the application and 

otherwise to carry out the Administrator’s re-

sponsibilities under this chapter, and 
(B) shall provide to the Administrator a 

copy of each permit proposed to be issued and 

issued as a final permit. 

(2) The permitting authority shall notify all 

States— 
(A) whose air quality may be affected and 

that are contiguous to the State in which the 

emission originates, or 
(B) that are within 50 miles of the source, 

of each permit application or proposed permit 

forwarded to the Administrator under this sec-

tion, and shall provide an opportunity for such 

States to submit written recommendations re-

specting the issuance of the permit and its 

terms and conditions. If any part of those rec-

ommendations are not accepted by the permit-

ting authority, such authority shall notify the 

State submitting the recommendations and the 

Administrator in writing of its failure to accept 

those recommendations and the reasons there-

for. 

(b) Objection by EPA 
(1) If any permit contains provisions that are 

determined by the Administrator as not in com-

pliance with the applicable requirements of this 

chapter, including the requirements of an appli-

cable implementation plan, the Administrator 

shall, in accordance with this subsection, object 

to its issuance. The permitting authority shall 

respond in writing if the Administrator (A) 

within 45 days after receiving a copy of the pro-

posed permit under subsection (a)(1) of this sec-

tion, or (B) within 45 days after receiving notifi-

cation under subsection (a)(2) of this section, ob-

jects in writing to its issuance as not in compli-

ance with such requirements. With the objec-

tion, the Administrator shall provide a state-

ment of the reasons for the objection. A copy of 

the objection and statement shall be provided to 

the applicant. 

(2) If the Administrator does not object in 

writing to the issuance of a permit pursuant to 

paragraph (1), any person may petition the Ad-

ministrator within 60 days after the expiration 

of the 45-day review period specified in para-

graph (1) to take such action. A copy of such pe-

tition shall be provided to the permitting au-

thority and the applicant by the petitioner. The 

petition shall be based only on objections to the 

permit that were raised with reasonable speci-

ficity during the public comment period pro-

vided by the permitting agency (unless the peti-

tioner demonstrates in the petition to the Ad-

ministrator that it was impracticable to raise 

such objections within such period or unless the 

grounds for such objection arose after such pe-

riod). The petition shall identify all such objec-

tions. If the permit has been issued by the per-

mitting agency, such petition shall not postpone 

the effectiveness of the permit. The Adminis-

trator shall grant or deny such petition within 

60 days after the petition is filed. The Adminis-

trator shall issue an objection within such pe-

riod if the petitioner demonstrates to the Ad-

ministrator that the permit is not in compliance 

with the requirements of this chapter, including 

the requirements of the applicable implementa-

tion plan. Any denial of such petition shall be 

subject to judicial review under section 7607 of 

this title. The Administrator shall include in 

regulations under this subchapter provisions to 

implement this paragraph. The Administrator 

may not delegate the requirements of this para-

graph. 

(3) Upon receipt of an objection by the Admin-

istrator under this subsection, the permitting 

authority may not issue the permit unless it is 

revised and issued in accordance with subsection 

(c) of this section. If the permitting authority 

has issued a permit prior to receipt of an objec-

tion by the Administrator under paragraph (2) of 

this subsection, the Administrator shall modify, 

terminate, or revoke such permit and the per-

mitting authority may thereafter only issue a 
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revised permit in accordance with subsection (c) 

of this section. 

(c) Issuance or denial 
If the permitting authority fails, within 90 

days after the date of an objection under sub-

section (b) of this section, to submit a permit re-

vised to meet the objection, the Administrator 

shall issue or deny the permit in accordance 

with the requirements of this subchapter. No ob-

jection shall be subject to judicial review until 

the Administrator takes final action to issue or 

deny a permit under this subsection. 

(d) Waiver of notification requirements 
(1) The Administrator may waive the require-

ments of subsections (a) and (b) of this section 

at the time of approval of a permit program 

under this subchapter for any category (includ-

ing any class, type, or size within such category) 

of sources covered by the program other than 

major sources. 

(2) The Administrator may, by regulation, es-

tablish categories of sources (including any 

class, type, or size within such category) to 

which the requirements of subsections (a) and 

(b) of this section shall not apply. The preceding 

sentence shall not apply to major sources. 

(3) The Administrator may exclude from any 

waiver under this subsection notification under 

subsection (a)(2) of this section. Any waiver 

granted under this subsection may be revoked or 

modified by the Administrator by rule. 

(e) Refusal of permitting authority to terminate, 
modify, or revoke and reissue 

If the Administrator finds that cause exists to 

terminate, modify, or revoke and reissue a per-

mit under this subchapter, the Administrator 

shall notify the permitting authority and the 

source of the Administrator’s finding. The per-

mitting authority shall, within 90 days after re-

ceipt of such notification, forward to the Admin-

istrator under this section a proposed deter-

mination of termination, modification, or rev-

ocation and reissuance, as appropriate. The Ad-

ministrator may extend such 90 day period for 

an additional 90 days if the Administrator finds 

that a new or revised permit application is nec-

essary, or that the permitting authority must 

require the permittee to submit additional in-

formation. The Administrator may review such 

proposed determination under the provisions of 

subsections (a) and (b) of this section. If the per-

mitting authority fails to submit the required 

proposed determination, or if the Administrator 

objects and the permitting authority fails to re-

solve the objection within 90 days, the Adminis-

trator may, after notice and in accordance with 

fair and reasonable procedures, terminate, mod-

ify, or revoke and reissue the permit. 

(July 14, 1955, ch. 360, title V, § 505, as added Pub. 

L. 101–549, title V, § 501, Nov. 15, 1990, 104 Stat. 

2643.) 

§ 7661e. Other authorities 

(a) In general 
Nothing in this subchapter shall prevent a 

State, or interstate permitting authority, from 

establishing additional permitting requirements 

not inconsistent with this chapter. 

(b) Permits implementing acid rain provisions 
The provisions of this subchapter, including 

provisions regarding schedules for submission 

and approval or disapproval of permit applica-

tions, shall apply to permits implementing the 

requirements of subchapter IV–A of this chapter 

except as modified by that subchapter. 

(July 14, 1955, ch. 360, title V, § 506, as added Pub. 

L. 101–549, title V, § 501, Nov. 15, 1990, 104 Stat. 

2645.) 

§ 7661f. Small business stationary source tech-
nical and environmental compliance assist-
ance program 

(a) Plan revisions 
Consistent with sections 7410 and 7412 of this 

title, each State shall, after reasonable notice 

and public hearings, adopt and submit to the Ad-

ministrator as part of the State implementation 

plan for such State or as a revision to such 

State implementation plan under section 7410 of 

this title, plans for establishing a small business 

stationary source technical and environmental 

compliance assistance program. Such submis-

sion shall be made within 24 months after No-

vember 15, 1990. The Administrator shall approve 

such program if it includes each of the follow-

ing: 
(1) Adequate mechanisms for developing, col-

lecting, and coordinating information con-

cerning compliance methods and technologies 

for small business stationary sources, and pro-

grams to encourage lawful cooperation among 

such sources and other persons to further com-

pliance with this chapter. 
(2) Adequate mechanisms for assisting small 

business stationary sources with pollution pre-

vention and accidental release detection and 

prevention, including providing information 

concerning alternative technologies, process 

changes, products, and methods of operation 

that help reduce air pollution. 
(3) A designated State office within the rel-

evant State agency to serve as ombudsman for 

small business stationary sources in connec-

tion with the implementation of this chapter. 
(4) A compliance assistance program for 

small business stationary sources which as-

sists small business stationary sources in de-

termining applicable requirements and in re-

ceiving permits under this chapter in a timely 

and efficient manner. 
(5) Adequate mechanisms to assure that 

small business stationary sources receive no-

tice of their rights under this chapter in such 

manner and form as to assure reasonably ade-

quate time for such sources to evaluate com-

pliance methods and any relevant or applica-

ble proposed or final regulation or standard is-

sued under this chapter. 
(6) Adequate mechanisms for informing 

small business stationary sources of their obli-

gations under this chapter, including mecha-

nisms for referring such sources to qualified 

auditors or, at the option of the State, for pro-

viding audits of the operations of such sources 

to determine compliance with this chapter. 
(7) Procedures for consideration of requests 

from a small business stationary source for 

modification of— 
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1 So in original. Probably should be ‘‘subparagraph’’. 2 See References in Text note below. 

(A) any work practice or technological 

method of compliance, or 
(B) the schedule of milestones for imple-

menting such work practice or method of 

compliance preceding any applicable compli-

ance date, 

based on the technological and financial capa-

bility of any such small business stationary 

source. No such modification may be granted 

unless it is in compliance with the applicable 

requirements of this chapter, including the re-

quirements of the applicable implementation 

plan. Where such applicable requirements are 

set forth in Federal regulations, only modi-

fications authorized in such regulations may 

be allowed. 

(b) Program 
The Administrator shall establish within 9 

months after November 15, 1990, a small business 

stationary source technical and environmental 

compliance assistance program. Such program 

shall— 
(1) assist the States in the development of 

the program required under subsection (a) of 

this section (relating to assistance for small 

business stationary sources); 
(2) issue guidance for the use of the States in 

the implementation of these programs that in-

cludes alternative control technologies and 

pollution prevention methods applicable to 

small business stationary sources; and 
(3) provide for implementation of the pro-

gram provisions required under subsection 

(a)(4) of this section in any State that fails to 

submit such a program under that subsection. 

(c) Eligibility 
(1) Except as provided in paragraphs (2) and 

(3), for purposes of this section, the term ‘‘small 

business stationary source’’ means a stationary 

source that— 
(A) is owned or operated by a person that 

employs 100 or fewer individuals, 
(B) is a small business concern as defined in 

the Small Business Act [15 U.S.C. 631 et seq.]; 
(C) is not a major stationary source; 
(D) does not emit 50 tons or more per year of 

any regulated pollutant; and 
(E) emits less than 75 tons per year of all 

regulated pollutants. 

(2) Upon petition by a source, the State may, 

after notice and opportunity for public com-

ment, include as a small business stationary 

source for purposes of this section any station-

ary source which does not meet the criteria of 

subparagraphs 1 (C), (D), or (E) of paragraph (1) 

but which does not emit more than 100 tons per 

year of all regulated pollutants. 
(3)(A) The Administrator, in consultation with 

the Administrator of the Small Business Admin-

istration and after providing notice and oppor-

tunity for public comment, may exclude from 

the small business stationary source definition 

under this section any category or subcategory 

of sources that the Administrator determines to 

have sufficient technical and financial capabili-

ties to meet the requirements of this chapter 

without the application of this subsection. 

(B) The State, in consultation with the Ad-

ministrator and the Administrator of the Small 

Business Administration and after providing no-

tice and opportunity for public hearing, may ex-

clude from the small business stationary source 

definition under this section any category or 

subcategory of sources that the State deter-

mines to have sufficient technical and financial 

capabilities to meet the requirements of this 

chapter without the application of this sub-

section. 

(d) Monitoring 
The Administrator shall direct the Agency’s 

Office of Small and Disadvantaged Business Uti-

lization through the Small Business Ombuds-

man (hereinafter in this section referred to as 

the ‘‘Ombudsman’’) to monitor the small busi-

ness stationary source technical and environ-

mental compliance assistance program under 

this section. In carrying out such monitoring ac-

tivities, the Ombudsman shall— 
(1) render advisory opinions on the overall 

effectiveness of the Small Business Stationary 

Source Technical and Environmental Compli-

ance Assistance Program, difficulties encoun-

tered, and degree and severity of enforcement; 
(2) make periodic reports to the Congress on 

the compliance of the Small Business Station-

ary Source Technical and Environmental 

Compliance Assistance Program with the re-

quirements of the Paperwork Reduction Act,2 

the Regulatory Flexibility Act [5 U.S.C. 601 et 

seq.], and the Equal Access to Justice Act; 
(3) review information to be issued by the 

Small Business Stationary Source Technical 

and Environmental Compliance Assistance 

Program for small business stationary sources 

to ensure that the information is understand-

able by the layperson; and 
(4) have the Small Business Stationary 

Source Technical and Environmental Compli-

ance Assistance Program serve as the sec-

retariat for the development and dissemina-

tion of such reports and advisory opinions. 

(e) Compliance Advisory Panel 
(1) There shall be created a Compliance Advi-

sory Panel (hereinafter referred to as the 

‘‘Panel’’) on the State level of not less than 7 in-

dividuals. This Panel shall— 
(A) render advisory opinions concerning the 

effectiveness of the small business stationary 

source technical and environmental compli-

ance assistance program, difficulties encoun-

tered, and degree and severity of enforcement; 
(B) make periodic reports to the Adminis-

trator concerning the compliance of the State 

Small Business Stationary Source Technical 

and Environmental Compliance Assistance 

Program with the requirements of the Paper-

work Reduction Act,2 the Regulatory Flexibil-

ity Act [5 U.S.C. 601 et seq.], and the Equal Ac-

cess to Justice Act; 
(C) review information for small business 

stationary sources to assure such information 

is understandable by the layperson; and 
(D) have the Small Business Stationary 

Source Technical and Environmental Compli-

ance Assistance Program serve as the sec-
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retariat for the development and dissemina-

tion of such reports and advisory opinions. 

(2) The Panel shall consist of— 

(A) 2 members, who are not owners, or rep-

resentatives of owners, of small business sta-

tionary sources, selected by the Governor to 

represent the general public; 

(B) 2 members selected by the State legisla-

ture who are owners, or who represent owners, 

of small business stationary sources (1 mem-

ber each by the majority and minority leader-

ship of the lower house, or in the case of a uni-

cameral State legislature, 2 members each 

shall be selected by the majority leadership 

and the minority leadership, respectively, of 

such legislature, and subparagraph (C) shall 

not apply); 

(C) 2 members selected by the State legisla-

ture who are owners, or who represent owners, 

of small business stationary sources (1 mem-

ber each by the majority and minority leader-

ship of the upper house, or the equivalent 

State entity); and 

(D) 1 member selected by the head of the de-

partment or agency of the State responsible 

for air pollution permit programs to represent 

that agency. 

(f) Fees 
The State (or the Administrator) may reduce 

any fee required under this chapter to take into 

account the financial resources of small busi-

ness stationary sources. 

(g) Continuous emission monitors 
In developing regulations and CTGs under this 

chapter that contain continuous emission mon-

itoring requirements, the Administrator, con-

sistent with the requirements of this chapter, 

before applying such requirements to small busi-

ness stationary sources, shall consider the ne-

cessity and appropriateness of such require-

ments for such sources. Nothing in this sub-

section shall affect the applicability of sub-

chapter IV–A of this chapter provisions relating 

to continuous emissions monitoring. 

(h) Control technique guidelines 
The Administrator shall consider, consistent 

with the requirements of this chapter, the size, 

type, and technical capabilities of small busi-

ness stationary sources (and sources which are 

eligible under subsection (c)(2) of this section to 

be treated as small business stationary sources) 

in developing CTGs applicable to such sources 

under this chapter. 

(July 14, 1955, ch. 360, title V, § 507, as added Pub. 

L. 101–549, title V, § 501, Nov. 15, 1990, 104 Stat. 

2645.) 

REFERENCES IN TEXT 

The Small Business Act, referred to in subsec. 

(c)(1)(B), is Pub. L. 85–536, § 2(1 et seq.), July 18, 1958, 72 

Stat. 384, which is classified generally to chapter 14A 

(§ 631 et seq.) of Title 15, Commerce and Trade. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 631 of Title 15 and 

Tables. 

The Paperwork Reduction Act, referred to in subsecs. 

(d)(2) and (e)(1)(B), probably means the Paperwork Re-

duction Act of 1980, Pub. L. 96–511, Dec. 11, 1980, 94 Stat. 

2812, as amended, which was classified principally to 

chapter 35 (§ 3501 et seq.) of Title 44, Public Printing 

and Documents, prior to the general amendment of 

that chapter by Pub. L. 104–13, § 2, May 22, 1995, 109 

Stat. 163. For complete classification of this Act to the 

Code, see Short Title of 1980 Amendment note set out 

under section 101 of Title 44 and Tables. 

The Regulatory Flexibility Act, referred to in sub-

secs. (d)(2) and (e)(1)(B), is Pub. L. 96–354, Sept. 19, 1980, 

94 Stat. 1164, which is classified generally to chapter 6 

(§ 601 et seq.) of Title 5, Government Organization and 

Employees. For complete classification of this Act to 

the Code, see Short Title note set out under section 601 

of Title 5 and Tables. 

The Equal Access to Justice Act, referred to in sub-

secs. (d)(2) and (e)(1)(B), is title II of Pub. L. 96–481, Oct. 

21, 1980, 94 Stat. 2325. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 504 of Title 5. 

SUBCHAPTER VI—STRATOSPHERIC OZONE 

PROTECTION 

§ 7671. Definitions 

As used in this subchapter— 

(1) Appliance 
The term ‘‘appliance’’ means any device 

which contains and uses a class I or class II 

substance as a refrigerant and which is used 

for household or commercial purposes, includ-

ing any air conditioner, refrigerator, chiller, 

or freezer. 

(2) Baseline year 
The term ‘‘baseline year’’ means— 

(A) the calendar year 1986, in the case of 

any class I substance listed in Group I or II 

under section 7671a(a) of this title, 

(B) the calendar year 1989, in the case of 

any class I substance listed in Group III, IV, 

or V under section 7671a(a) of this title, and 

(C) a representative calendar year selected 

by the Administrator, in the case of— 

(i) any substance added to the list of 

class I substances after the publication of 

the initial list under section 7671a(a) of 

this title, and 

(ii) any class II substance. 

(3) Class I substance 
The term ‘‘class I substance’’ means each of 

the substances listed as provided in section 

7671a(a) of this title. 

(4) Class II substance 
The term ‘‘class II substance’’ means each of 

the substances listed as provided in section 

7671a(b) of this title. 

(5) Commissioner 
The term ‘‘Commissioner’’ means the Com-

missioner of the Food and Drug Administra-

tion. 

(6) Consumption 
The term ‘‘consumption’’ means, with re-

spect to any substance, the amount of that 

substance produced in the United States, plus 

the amount imported, minus the amount ex-

ported to Parties to the Montreal Protocol. 

Such term shall be construed in a manner con-

sistent with the Montreal Protocol. 

(7) Import 
The term ‘‘import’’ means to land on, bring 

into, or introduce into, or attempt to land on, 
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40 CFR Ch. I (7–1–12 Edition) Pt. 56 

9VAC5–160–40. Authority of board and depart-

ment. 

9VAC5–160–80. Relationship of state regula-

tions to federal regulations. 

PART III—CRITERIA AND PROCEDURES FOR 

MAKING CONFORMITY DETERMINATIONS 

9VAC5–160–110. General. 

9VAC5–160–120. Conformity analysis. 

9VAC5–160–130. Reporting requirements. 

9VAC5–160–140. Public participation. 

9VAC5–160–150. Frequency of conformity de-

terminations. 

9VAC5–160–160. Criteria for determining con-

formity. 

9VAC5–160–170. Procedures for conformity de-

terminations. 

9VAC5–160–180. Mitigation of air quality im-

pacts. 

9VAC5–160–190. Savings provision. 

9VAC5–160–200. Review and confirmation of 

this chapter by board. 

Chapter 500—Exclusionary General Permit for 

Title V Permit 

(Effective 07/01/1997) 

PART I—DEFINITIONS 

9VAC5–500–10. General. 

9VAC5–500–20. Terms defined. 

PART II—GENERAL PROVISIONS 

9VAC5–500–30. Purpose. 

9VAC5–500–40. Applicability. 

9VAC5–500–50. General. 

9VAC5–500–60. Existence of permit no de-

fense. 

9VAC5–500–70. Circumvention. 

9VAC5–500–80. Enforcement of a general per-

mit. 

PART III—GENERAL PERMIT ADMINISTRATIVE 

PROCEDURES 

9VAC5–500–90. Requirements for department 

issuance of authority to operate under 

the general permit. 

9VAC5–500–100. Applications for coverage 

under the general permit. 

9VAC5–500–110. Required application infor-

mation. 

9VAC5–500–120. General permit content. 

9VAC5–500–130. Issuance of an authorization 

to operate under the general permit. 

9VAC5–500–140. Transfer of authorizations to 

operate under the general permit. 

PART IV—GENERAL PERMIT TERMS AND 

CONDITIONS 

9VAC5–500–150. Emissions levels and require-

ments. 

9VAC5–500–160. Emissions levels. 

9VAC5–500–170. Compliance determination 

and verification by emission testing. 

9VAC5–500–180. Compliance determination 

and verification by emission monitoring. 

9VAC5–500–190. Recordkeeping requirements. 

9VAC5–500–200. Reporting requirements. 

9VAC5–500–210. Compliance certifications. 

9VAC5–500–220. Consequences of failure to re-

main below emissions levels. 

9VAC5–500–230. Enforcement. 

9VAC5–500–240. Review and evaluation of reg-

ulation. 

(2) [Reserved] 

[57 FR 40806, Sept. 4, 1992] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-

tations affecting appendix A to Part 55, see 

the List of CFR Sections Affected, which ap-

pears in the Finding Aids section of the 

printed volume and at www.fdsys.gov. 

PART 56—REGIONAL 
CONSISTENCY 

Sec. 

56.1 Definitions. 

56.2 Scope. 

56.3 Policy. 

56.4 Mechanisms for fairness and uni-

formity—Responsibilities of Head-

quarters employees. 

56.5 Mechanisms for fairness and uni-

formity—Responsibilities of Regional Of-

fice employees. 

56.6 Dissemination of policy and guidance. 

56.7 State agency performance audits. 

AUTHORITY: Sec. 301(a)(2) of the Clean Air 

Act as amended (42 U.S.C. 7601). 

SOURCE: 45 FR 85405, Dec. 24, 1980, unless 

otherwise noted. 

§ 56.1 Definitions. 
As used in this part, all terms not de-

fined herein have the meaning given 

them in the Clean Air Act. 

Act means the Clean Air Act as 

amended (42 U.S.C. 7401 et seq.). 
Administrator, Deputy Administrator, 

Assistant Administrator, General Counsel, 
Associate General Counsel, Deputy Assist-
ant Administrator, Regional Adminis-
trator, Headquarters, Staff Office, Oper-
ational Office, and Regional Office are 

described in part 1 of this title. 

Mechanism means an administrative 

procedure, guideline, manual, or writ-

ten statement. 

Program directive means any formal 

written statement by the Adminis-

trator, the Deputy Administrator, the 

Assistant Administrator, a Staff Office 

Director, the General Counsel, a Dep-

uty Assistant Administrator, an Asso-

ciate General Counsel, or a division Di-

rector of an Operational Office that is 
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Environmental Protection Agency § 56.6 

1 Part 51 is entitled, ‘‘Requirements for 

Preparation, Adoption, and Submittal of Im-

plementation Plans.’’ Part 58 is entitled, 

‘‘Ambient Air Quality Surveillance.’’ 

intended to guide or direct Regional 

Offices in the implementation or en-

forcement of the provisions of the act. 

Responsible official means the EPA 

Administrator or any EPA employee 

who is accountable to the Adminis-

trator for carrying out a power or duty 

delegated under section 301(a)(1) of the 

act, or is accountable in accordance 

with EPA’s formal organization for a 

particular program or function as de-

scribed in part 1 of this title. 

§ 56.2 Scope. 
This part covers actions taken by: 

(a) Employees in EPA Regional Of-

fices, including Regional Administra-

tors, in carrying out powers and duties 

delegated by the Administrator under 

section 301(a)(1) of the act; and 

(b) EPA employees in Headquarters 

to the extent that they are responsible 

for developing the procedures to be em-

ployed or policies to be followed by Re-

gional Offices in implementing and en-

forcing the act. 

§ 56.3 Policy. 
It is EPA’s policy to: 

(a) Assure fair and uniform applica-

tion by all Regional Offices of the cri-

teria, procedures, and policies em-

ployed in implementing and enforcing 

the act; 

(b) Provide mechanisms for identi-

fying and correcting inconsistencies by 

standardizing criteria, procedures, and 

policies being employed by Regional 

Office employees in implementing and 

enforcing the act; and 

(c) Insure an adequate quality audit 

for each State’s performance in imple-

menting and enforcing the act. 

§ 56.4 Mechanisms for fairness and 
uniformity—Responsibilities of 
Headquarters employees. 

(a) The Administrator shall include, 

as necessary, with any rule or regula-

tion proposed or promulgated under 

parts 51 and 58 of this chapter 1 mecha-

nisms to assure that the rule or regula-

tion is implemented and enforced fairly 

and uniformly by the Regional Offices. 

(b) The determination that a mecha-

nism required under paragraph (a) of 

this section is unnecessary for a rule or 

regulation shall be explained in writing 

by the responsible EPA official and in-

cluded in the supporting documenta-

tion or the relevant docket. 

§ 56.5 Mechanisms for fairness and 
uniformity—Responsibilities of Re-
gional Office employees. 

(a) Each responsible official in a Re-

gional Office, including the Regional 

Administrator, shall assure that ac-

tions taken under the act: 

(1) Are carried out fairly and in a 

manner that is consistent with the Act 

and Agency policy as set forth in the 

Agency rules and program directives, 

(2) Are as consistent as reasonably 

possible with the activities of other Re-

gional Offices, and 

(3) Comply with the mechanisms de-

veloped under § 56.4 of this part. 

(b) A responsible official in a Re-

gional Office shall seek concurrence 

from the appropriate EPA Head-

quarters office on any interpretation of 

the Act, or rule, regulation, or program 

directive when such interpretation 

may result in inconsistent application 

among the Regional Offices of the act 

or rule, regulation, or program direc-

tive. 

(c) In reviewing State Implementa-

tion Plans, the Regional Office shall 

follow the provisions of the guideline, 

revisions to State Implementation 

Plans—Procedures for Approval/Dis-

approval Actions, OAQPS No. 1.2–005A, 

or revision thereof. Where regulatory 

actions may involve inconsistent appli-

cation of the requirements of the act, 

the Regional Offices shall classify such 

actions as special actions. 

§ 56.6 Dissemination of policy and 
guidance. 

The Assistant Administrators of the 

Offices of Air, Noise and Radiation, and 

of Enforcement, and the General Coun-

sel shall establish as expeditiously as 

practicable, but no later than one year 

after promulgation of this part, sys-

tems to disseminate policy and guid-

ance. They shall distribute material 

under foregoing systems to the Re-

gional Offices and State and local 

agencies, and shall make the material 

VerDate Mar<15>2010 14:25 Aug 07, 2012 Jkt 226151 PO 00000 Frm 00179 Fmt 8010 Sfmt 8010 Q:\40\40V6.TXT ofr150 PsN: PC150

USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 37 of 89

(Page 87 of Total)



170 

40 CFR Ch. I (7–1–12 Edition) § 56.7 

available to the public. Air programs 

policy and guideline systems shall con-

tain the following: 
(a) Compilations of relevant EPA 

program directives and guidance, ex-

cept for rules and regulations, con-

cerning the requirements under the 

Act. 
(b) Procedures whereby each Head-

quarters program office and staff office 

will enter new and revised guidance 

into the compilations and cause super-

seded guidance to be removed. 
(c) Additional guidance aids such as 

videotape presentations, workshops, 

manuals, or combinations of these 

where the responsible Headquarters of-

ficial determines they are necessary to 

inform Regional Offices, State and 

local agencies, or the public about EPA 

actions. 

§ 56.7 State agency performance au-
dits. 

(a) EPA will utilize the provisions of 

subpart B, Program Grants, of part 35 

of this chapter, which require yearly 

evaluations of the manner in which 

grantees use Federal monies, to assure 

that an adequate evaluation of each 

State’s performance in implementing 

and enforcing the act is performed. 
(b) Within 60 days after comment is 

due from each State grantee on the 

evaluation report required by § 35.538 of 

this chapter, the Regional Adminis-

trator shall incorporate or include any 

comments, as appropriate, and publish 

notice of availability of the evaluation 

report in the FEDERAL REGISTER. 

PART 57—PRIMARY NONFERROUS 
SMELTER ORDERS 

Subpart A—General 

Sec. 
57.101 Purpose and scope. 

57.102 Eligibility. 

57.103 Definitions. 

57.104 Amendment of the NSO. 

57.105 Submittal of required plans, pro-

posals, and reports. 

57.106 Expiration date. 

57.107 The State or local agency’s trans-

mittal to EPA. 

57.108 Comparable existing SIP provisions. 

57.109 Maintenance of pay. 

57.110 Reimbursement of State or local 

agency. 

57.111 Severability of provisions. 

Subpart B—The Application and the NSO 
Process 

57.201 Where to apply. 

57.202 How to apply. 

57.203 Contents of the application. 

57.204 EPA action on second period NSOs 

which have already been issued. 

57.205 Submission of supplementary infor-

mation upon relaxation of an SO2 SIP 

emission limitation. 

Subpart C—Constant Controls and Related 
Requirements 

57.301 General requirements. 

57.302 Performance level of interim con-

stant controls. 

57.303 Total plantwide emission limitation. 

57.304 Bypass, excess emissions and mal-

functions. 

57.305 Compliance monitoring and report-

ing. 

Subpart D—Supplementary Control System 
Requirements 

57.401 General requirements. 

57.402 Elements of the supplementary con-

trol system. 

57.403 Written consent. 

57.404 Measurements, records, and reports. 

57.405 Formulation, approval, and imple-

mentation of requirements. 

Subpart E—Fugitive Emission Evaluation 
and Control 

57.501 General requirements. 

57.502 Evaluation. 

57.503 Control measures. 

57.504 Continuing evaluation of fugitive 

emission control measures. 

57.505 Amendments of the NSO. 

Subpart F—Research and Development 
Requirements 

57.601 General requirements. 

57.602 Approval of proposal. 

57.603 Criteria for approval. 

57.604 Evaluation of projects. 

57.605 Consent. 

57.606 Confidentiality. 

Subpart G—Compliance Schedule 
Requirements 

57.701 General requirements. 

57.702 Compliance with constant control 

emission limitation. 

57.703 Compliance with the supplementary 

control system requirements. 

57.704 Compliance with fugitive emission 

evaluation and control requirements. 
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BEFORE THE ENVIRONMENTAL APPEALS BOARD 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


WASHINGTON, D.C. 


) 
In re: ) 

) 
BP America Production Company, ) 
Florida River Compression Facility, ) 

) 
Permit No. V-SU-0022-0S.00 ) 

) 

PETITION FOR REVIEW 
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INTRODUCTION 

Pursuant to 40 § 71.11 (1), WildEarth hereby petitions 

Environmental Appeals Board ("EAB") to October 18, 2010 decision by Region 8 of 

the Environmental Protection ("EPA") to a renewed federal operating permit 

pursuant to Title V of the Clean Act and 40 C.F.R. § 71 (hereafter "Title V Permit") BP 

Production Company (hereafter to operate the Florida Compression 

Facility. Title V Permit and associated Statement of are attached to this petition. 

Exhibit 1, Permit Number V-SU-0022-0S.00, Air Pollution Control Title V Permit to Operate, 

Production Company Florida River Compression Facility (Oct. 18,2010); 

Statement of Basis Title V Permit No. V-SU-0022-0S.00 (Oct. 18,2010). 

Petitioner that the review two issues to the adequacy 

of the conditions 

1. Whether Region 8 erred in not reopening the public comment period for 
V in to substantial new questions concerning the permit raised 

during the public comment period; and 

2. Whether 	 to define the major source subject to 
permitting such 	 V Permit assures compliance with Prevention 

'5""""_""" Deterioration and V 1J"",..,...."if. 

FACTUAL AND STATUTORY BACKGROUND 

The Title V Permit authorizes BP to operate the Florida River Compression Facility, 

which is located in La Plata County southwestern Colorado within the AVt'''1"'" boundaries of 

Southern Ute 2 at 1. The facility pro'ces:ses natural 

produced and delivered via pipelines from coal-bed methane wells in the Northern San Juan 

Basin, a producing region in southwestern Colorado. See Exh. Response to Comments on 

the Florida River Compression Facility's March 28,2008 Draft V Permit to Operate (Oct. 

3 
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18, 10)at6. Florida Compression Facility removes dioxide ("COl') 

water from gas piped into the and compresses it for delivery into interstate 

pipelines. See Exh. 2 at 2. 

The facility consists natural turbines, amine to remove CO2, a a 

diesel-fired units, and a number emission units." See 

Exh. 2 at The potential to emit tons/year nitrogen ("NO."),x 

181.94 tons of carbon monoxide, 30.27 tons of organic compounds ("VOCs"), tons 

of particulate matter ("PM"), tons of dioxide ("S02"), and 14 tons hazardous 

pollutants. See at 6. The facility is an existing source Prevention of Significant 

Deterioration ("PSD"), although it never been required to receive a permit to construct. 

See id. at 10. to the "significant emission to modifications at 

facility could PSD permitting requirements." Id 

An initial Title V Permit was issued Florida Compression on June 

5,2001. See 2 at On 1,2005, the received an application for a V 

fJprrn,t renewal from BP. id. application was deemed complete on January 1 2006. 

id. finally V for public comment on March 2008, more 

than two years application to complete. Exh. 3 at 1. Both 

and BP submitted comments on Title V the public comment See 

id. 

comments focused on one issue: whether appropriately ",,,,,.•u,,.,,, 

source to permitting in to ensure compliance with PSD Title V permitting 

requirements Clean Petitioner specifically questioned whether EPA was 

required to pollutant activities, interrelated oil and wells 

4 
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and potentially other compression together Florida Compression Facility 

as a source. 

A Title V Permit must assure compliance with applicable requirements under the Clean 

Air Act. 42 § c(a); see 40 § .7(a)(iv) (a may only issued 

if "[t]he conditions of permit provide for compliance with all applicable and...,AAJ,,",,U'''' 

requirements of this part"). requirements include, other things, and Title 

V requirements Act as they apply to a source required to a V 

Permit tmder 40 C.F.R. § 71. § 71.2 (definition of applicable requirement). 

accurate source U'-".VUUH1U.ClVH, is an absolute prerequisite to adequately 

a V assures compliance with and Title V requirements. 

In this case, regulations at 40 § 51.21 (b)( 5) define a stationary source as, 

or installation which emits or emit a regulated NSR 

pollutant." These regulations further structure, facility, or installation" as "all 

of pollutant emitting activities which belong to the same industrial grouping, are located on 

one or more contiguous or are control of the same person (or 

persons under common control)[.]" 40 § 52.21(b)(6). These definitions are echoed in 

Title regulations. See 40 .R. § 71.2 definition of "major source" and 

"stationary 

Thus, EPA must apply a three-part test to determine whether multiple pollutant emitting 

activities should for PSD and V order to ensure accurate 

source determinations: 

1. Whether the sources V'-'HJU"," to the same industrial 

2. Whether sources are located on one or more or adjacent properties; and 

3. Whether the sources are tmder the control of same person. 
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40 § S1.21(b)(6). factors apply equally the context oil and gas 

operations. See 4, Memo from McCarthy, Assistant Administrator for and 

Radiation to Regional Withdrawal ofSource Determinationsfor Oil and 

Industries (September 22,2009) (hereafter "McCarthy multiple pollutant emitting 

meet this then they are collectively considered to be a "building, 

or installation" must aggregated together as one source" for 

and Title purposes, even the context of oil and operations. 

Prior to Petitioner's comments, of no attention from 

The n ..n,nA,cAri the draft Title V Permit without assessing whether pollutant 

activities should or should not be aggregated together with Florida 

Compression Facility with the definitions of source" "stationary 

source" both PSD and Title V. simply presumed that its source determination was 

accurate. 

EPA's presumption was erroneous. response to 

undertook the source determination analysis that it had failed to complete in the first place. In 

doing so, EPA requested from BP additional which were 17,,","',,",L>AU"" 

December 21,2009, and February I 2010. See S, Julie to Claudia 

Young Smith, Environmental U"'J,VB",,-""'. Air Radiation Program, U.S. EPA Region 8, in re: 

BP America Production Company Florida River Compression Facility proposed Air Pollution 

Control V to Operate Number V-SU-0022-0S.00 17,2009); 6, 

Rebecca to Claudia Smith, Environmental Scientists, Air and Radiation 

Program, EPA Region 8, in re: BP Production Company Florida 

Facility nrcmo.sed Pollution Control v to 
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0022-05.00 Clarification of 17, 2009 Flow Description and Proximity Map (Dec. 21, 

2009); Letter from Charles to Young Environmental Scientists, 

Air Radiation U.S. EPA 8, in re: Supplemental A1">'1,rnp·n1"<o on Florida 

Plant Renewal Title V Operating Permit (Feb. 1 0). 

with its new source determination which relied heavily on 

additional "'VkUH.''''UL0 EPA issued the Title V on October 18,2010. Exh. 1. Although 

finding that coalbed methane wells that the Florida River Compression Facility, and 

potentially other '_"-'JH.JH facilities, belonged to same industrial and are under 

of the same person (or ...."' ...co"''' under common control), ultimately EPA asserted that 

any aggregation of pollutant activities was inappropriate because a of adjacency. 

Exh. 3 at 13. This ~"A~'''A'''' on a novel claim that ",C'<'nt"" was not established due to a 

lack of "exclusive or "'''',....'''''''.'''''Y " Id. 

Although has held on numerous pollutant emitting should 

considered adjacent based on interrelatedness (see , infra. 8 at 9), in this 

case, the relationship between interdependency and adjacency to an absurdly extreme 

end. finding the Florida Facility is on 

coalbed wells, and likely other compression facilities, to provide natural to 

its operations, the because same wells and compression 

facilities also supply to other non-BP 3 at 9. 

source determination defies prior EPA determinations indicate "exclusive or 

dedicated interrelatedness" is not a determinative factor whether and to what extent 

pollutant emitting associated with oil and should be adjacent. 

Most significantly however, is that position undermines duty to fH'f1CP('f<;l'tp based on 
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the "common sense notion of a plant[,] [t]hat is, pollutant emitting activities compnse or 

primary product or of a company or operation must part the 

same stationary source." See infra. Exh. 8 at 15 at see also Fed. 52676, 

(Aug. 7, 1980) (EPA decisions must "approximate a common sense notion 

'plant'''). 

THRESHOLD REQUIREMENTS 

WildEarth Guardians the threshold requirements for filing a neIlIlc.n for 

under 40 § 71.11(h). provide that, person who comments on 

draft or participated the may the Environmental ,rU.'U'-'U1J 

to any condition of the permit decision." 40 C.F.R. § .11 (1). this case, Rocky 

Mountain Air an organization that formally rnp'NU'r1 with WildEarth Guardians 

2008, with WildEarth Guardians remaining the surviving organization, submitted comments on 

the Title Permit on 19,2008. 8, Comments from Rocky Mountain Clean 

Action, Draft v rnn'rPQ<""n Facility (May 19, 

2008). WildEarth Guardians assumed all liabilities, and responsibilities Rocky 

Mountain Air as a of See Exh. Plan and Unanimous 

VU.J''-'La to Merge (2008). WildEarth Guardians the to this 

Furthermore, issues raised in this appeal were raised by Petitioner during the public 

comment and therefore were nr~>QPFUF'rl review. The raised this appeal were 

in fact sole s comments. To the extent that argues that 

did not follow nrAn",,. procedures in to substantial new questions raised 

comments, grounds this argument arose after public comment 
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ARGUMENT 

As Petitioners demonstrate below, decision to the v was on 

a fact or conclusion of law which is erroneous" and/or was "an of 

discretion or an important policy which Environmental Appeals Board should, 

m discretion, review." 40 §§ 71.11(1)(1)(i) and (ii). 

I. 	 EPA Region 8 Should Reopened the 

"Substantial New Questions" Concerning the 


Although Petitioner submitted comments that raised "substantial new questions" 

corlceI'mnlg the v the issued V Permit without public 

comment contrary to 40 §71.11(h). 

In comments on the Title V Permit, raised significant concerns over 

of source 	 over whether Title V Permit 

compliance with applicable requirements accordance with 40 C.F.R. § 71. 

comments pointed out a fundamental In proposed permitting decision, that 

the failed to appropriately define the source subject to permitting. comments 

clearly raised substantial new questions over the adequacy ofthe permit. Indeed, these 

comments prompted EPA to solicit obtain voluminous new including 

requesting supplemental comments from BP, from permittee and to concoct a brand new 

source determination without allowing for further public comment. 

the reopening of public comment provide "[i]f 

data, information, or during public comment appear to raise 

substantial new questions concerning a permit," the may take one or more 
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actions. 40 C.P .R. § 71.11 (h)(5) (emphasis added). These three actions include "[p ]repar[ing] a 

new draft pennit," "[p ]repar[ing] a revised statement of basis, and reopen[ing] the comment 

period," or "[r]eopen[ing] or extend[ing] the comment period to give interested persons an 

opportunity to comment on the information or arguments submitted." Id. at §§ 71.11 (h)(5)(i)

(iii). Although the EAB has held that a determination of whether a public comment period 

should be reopened "is generally left to the sound discretion of the permit issuer," this discretion 

is not without bounds. See In re Indeck-Elwood, LLC, 13 E.A.D. 126, 146-147 (EAB 2006). 

The EAB is empowered to "determine whether reopening the public comment period is 

warranted in a given circumstance." Id. at 147. 

Although prior EAB rulings on reopening the public comment period have involved 

circumstances where permitting authorities added new conditions to a permit subsequent to a 

public comment period (see e.g. Indeck-Elwood, In re Amoco, 4 E.A.D. 954, 981 (EAB 1993), In 

re Matter ofGSXServices ofs. Carolina, Inc., 4 E.A.D. 451 , 467 (1992)), the requirements of 40 

C.P.R. § 71.11 (h)(5) clearly contemplate that reopenings may be warranted even where no 

changes to a permit are made. 1 Indeed, in response to "substantial new questions," it may only 

be necessary to "[p]repare a revised statement of basis" or simply to "[r]eopen or extend the 

comment period[.]" 40 c'P.R. §§ 71.11(h)(5)(ii) and (iii). Whether or not changes are made to a 

permit, the overlying intent of reopening is to ensure that interested persons have an opportunity 

to comment on substantial new questions that have significant bearing both on the EPA's 

permitting decision and on the public. 

1 To this end, the regulation at issue in prior EAB rulings on this issue, namely 40 C.P.R. § 
124.14(b), also contemplates reopenings of the public comment period where no changes to a 
permit are made. In fact, 40 C.P.R. § 124.14(b) is echoed almost verbatim by 40 C.P.R. § 
71.11(h)(5). 

10 
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this case, ""'41n" __,, argue that reopening public comment period was 

prior to permit for one or both of two reasons: (1) ,-,...,au.",", the EPA, 

in requesting and subsequently relying upon supplemental comments from in response to 

essentially reopened public comment period on a de Jacto yet 

failed to formally reopen public comment period accordance with C.F.R. § 71.11(h); or 

comments clearly substantial new questions would to the 

of a public comment ,."'r·D·.':!~'11u .... as evidenced by EPA's subsequent ATTf,rT" to 

gather significant additional new information from permittee and to ultimately present a 

source determination analysis rationale for the that was unlike 

anything nrPQPl1ltpri to the during for the draft v In 

either or both cases, failure to reopen the comment was an inappropriate 

of and must reviewed by the EAB. 

With regards to de Jacto reopening, it is that EPA solicited additional comments 

from in response to Petitioner's comments, heavily on 

comments to its permitting decision. Despite its to and rely upon 

comments BP, never officially reopened public comment period accordance 

with C.F.R.§71.11 

That requested BP submitted comments is supported on a number 

To with, BP's 17, 10 submission is entitled, "Supplemental Comments ofBP 

Production Company Regarding Pending Title V Operating Permit 

Florida Plant" (emphasis added), indicating that additional comments were submitted. 

See 7 at cover and title Although is allowed to request additional 

information from a permittee maybe to evaluate or take action" on a 

1 1 
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V Permit Comments do not entirely (see 40 § 71.S(a)(2), s 

The 

Supplemental Comments express numerous opinions, including policy positions and 

arguments while relevant to this matter, do not represent information that was necessary 

EP A to evaluate or 

represent information to evaluate or take final on a Title V 

action on the V Pem1it. Notably, in the introduction to 

supplemental BP states: 

(i) support of 
Company this and 

Environmental Protection ("EPA") 
pending of a renewal V operating permit for BP's Florida River Plant 
("Florida or the and (ii) opposition to Rocky Mountain Clean Action, 

to aggregate hundreds or 
Northern Juan Basin and BP's 

renewal for Florida River. 

n/k/a WildEarth ("WEG"), comments urging 
f1_n'T\Pl~<>l''''/1 wells across 

7 at 1. Comments are just that: comments expressing 

company's on the proposed ""',"",l;},'Vll, as well as 

regarding Petitioner's comments.2 


There are other examples showing that Supplemental are, 


EPA to or take information was 

on final Title V For example: 

• BP "Facts" while certainly disclosing some is colored rhetoric. 

7 at For instance, asserts that EPA andlor of Colorado 

permitting decisions affirmatively /1p1rp,.,.,... that aggregation was not nel::essar 

understanding of theclaims, agencl'~S had a 

nature and ofBP's of the sources permitting at [Florida 

2 Similarly, s December 17, 2009 submission to 
proposed permitting 

EPA also oplmons 
company's position on the and Petitioner's 

comments. See Exh. at Attachment 

12 
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Plant, as well as sources from the Plant but also by BP." Id. at 6. BP is 

in no position to and/or of Colorado's state of mind 

during prior 

• 	 BP nrp<:pnT<: a legal stating company's position regarding of 

pollutant emitting that is an of opinion 

the type of information that is typically submitted during public comment See 

Exh. 7 at 15-29; 

• 	 presents a comment from Ute Tribal 

dated January 13,2010, 	 expresses both the 

permitting proposal and A; and 

• 	 presents an affidavit from Gordon Reid dated 17,201 states an 

opinion regarding the company's position on the aggregation pollutant emitting 

and the company's of the of prior decisions. 

7 at C. 

Overall, BP's Supplemental Comments are more of an to influence rather than 

infom1 Agency. comments can be during public comment 

More importantly is that explicitly on BP's Supplemental Comments, and in 

fact references portions of Supplemental throughout its Response to 

3 at 6 ("BP information LLl... .....'~"'y as part of for this ' 

In/act, EPA's Response to Petitioner's Comments relies almost entirely on 

comment before nrr,nprl 

13 
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information submitted by BP subsequent to the public comment period. 4 
nU/P,tf'r and as will 

be further in this Petition, Response to Comments .... OJI..''' ...... 

of comments. For example, asserts that WildEarth 

requested that single oil gas well in southwestern 

with the Florida River Compression Facility, an assertion posited by BP. See 3 at 9 

asserts that River Compression Facility, Wolf Point Compressor and all 

_""_..__ together 

the wells in the NSJB field are and "interrelated" to one another, thus must be 

considered a source under both PSD and title V." (emphasis added); compare 7 at 15 

with Florida "asserts that wells in La County should be 

added)). oil gas in the Petitioner did not that 

North Juan Basin oil gas field be Florida River 

Station.5 

To the extent that may have provided some 

that was for to evaluate and take action on the Title V Permit, it not appear 

that is simply to request and rely upon such information 

s Supplemental ,-,,-,,,<AU,,",,, 

its permitting decision without reopening public comment period. If 

additional information was so critical to the EPA's permitting decision, this 

4 The only other relied upon by to 
Agency language. Thus, factual underpinning to 
Comments seems firmly hitched to BP's subsequent comment submissions. 

5 To the extent EPA takes issue with nature Petitioner's aggregation of 
interrelated pollutant activities, Petitioner's submit that there was extremely limited 
information provided by both EPA and the with which to prepare present detailed 
comments on the matter. EPA issue with the that Petitioner was not 
intimately with the Florida 

activities. Petitioner cannot be faulted providing the 
extremely limited information provided by EPA the 

and 

permittee. 
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signals Title V Uo ......... ,~ and the basis proposing the Title V were, at the 


of the public comment period, substantially, if not wholly, unjustified. cannot 

a substantial ofjustification Issumg a V Permit by simply padding the and 

",,,'t.UUF, a final permit. the Agency is allowed to additional information from 

permittee in accordance with 40 § 71 once such a is made to a 

deficiency the permit rationale the permit, the Agency is conceding 

public comments in case did "substantial new questions." 

And this to the heart matter. of Supplemental 

Comments or any other submission of information subsequent to the public comment period 

that the public comment period on a de facto basis, failed to adhere to 

reopening under 40 § 71.11(h), fact remains Petitioner's comments 

did "substantial new questions" and the EPA was unjustified in failing to the 

public comment m response. 

is not merely an n",,'<lf'T dispute over proper Because EPA not 

the public comment period, ...""ru", as well as members public, were 

denied the opportunity to comment on EPA's newly articulated rationale analysis supporting 

its source as well as all the information submitted by permittee 

subsequent to the comment public comment period, no such 

rationale, information, or or even hinted The 

adjacency, the adequacy source were only 

addressed public comment period. Although Title V Permit may not have vu<Uli'S"' .... , 

the EPA's rationale for the permit was And revision was material to final 

Indeed, an accurate source i1Plrprl"'Y\ is an prerequisite to a valid Title 

15 
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Permit. WildEarth Guardians, as well as other of public, had no opportunity to 

is not 

comment on this revised or analysis supporting the rationale. 

public comment period time it Ul'-'\.AU,l"''' 

its for proposing to issue a Title V Permit. n\" .."'~r whenever IS so as to 

provide a new justification including a new analysis, which was not articulated or 

presented at all to or during the public comment period which is material to 

of Title V Permitting decision, has a duty to exercise its discretion to reopen 

comment period.6 is especially true when the rationale and analysis directly 

results from "substantial new in public comments. 

The compel the find that a public comment reopening is 

warranted, and that decision to issue Title V Permit is to 40 C.F.R. § 

is appropriate is typically left to the 

discretion 

71.11 (h). Although a determination as to whether 

discretion cannot come at the 


decision. this case, not only is it apparent inappropriately solicited, received, 


of a sound n",,~'rrol1M"1 

considered comments from BP without to the reopening procedures set forth at 40 

C.F.R. § 71.11(h), but it is apparent that Petitioner's comments did "substantial new 

It is informative that regulations regarding V Permit § 
71 embody same principle. These regulations provide that, determines 
that a Title V Permit or that statements were made in 

standards or other terms or conditions of " a V Permit 
See 40 § 71.7(f)(l)(ii). Title Permit "shall follow 

the 

same as apply to initial permit issuance[.]" Id. at § 71.7(1)(2). 
Florida River Compression Facility Title V Permit, it does appear that impliedly, if not 

determined that the draft Title V Permit was either based on "material mistakes" or 
"inaccurate statements." the reopening regulations contemplate, public comment is 
necessary to properly address such mistakes or inaccurate statements. 

16 
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that rose to the level requiring a public comment reopening order to properly 

address the of these questions. 

II. 	 The Title Permit Fails to Assure Compliance with PSD and Title V Permitting 
Requirements 

s is a straightforward challenge to EPA's source determination. 

this case, EPA failed to appropriately assess rh",thA" pollutant activities interrelated 

with River Facility should together with 

Facility as a single stationary source, accordance with factors set forth under 40 § 

52.21(b)(5) and (6), as as the definitions "major and "stationary source" under 40 

§ 71 In other words, to appropriately define the source subject to 

permitting, and n,,,, ..,,,,..-,,..,,, to ensure that Title V assures compliance with EPA's 

PSD Title V ""~WVLL" in accordance 40 § 71.1(a). See 40 § 

71.6(a)(l). 

source determination did not that exist pollutant '"''''''''''UEl activities, 

including coal bed methane wells that Facility and 

potentially other "AIm....,.""" facilities, which .....",,",u,,- to the same industrial grouping and are 

under common control by See 3 at 13. Instead; EPA's determination hinged upon a 

finding that pollutant pollutant emitting are not adjacent to the 

Thus, pollutant emitting 

the River Compression as a source, as appropriate. will be explained, 

finding is unsupported. 

Background 

That of pollutant emitting activities associated with oil and gas operations 

17 
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under Title V be is not inconsistent the the PSD 

In Alabama Power v. Castle, F.2d the court described 

how the Air Act the terms "source" and court held 

the term source" for purposes, although not .......,.u...."... in the on 

defined as "any building, structure, or installation which or may 

emit any pollutant," which is how "stationary other "',",,",UV<l,,, of the 

See at 395-96. 

In of the statutory definition, court 1"11 ..,,,,,1-",,,, EPA to its defining 

"source" the PSD program. JEu"nn:.rr Power v. Castle, Cir. 

1979). doing so the court cautioned that should not aggregate sources unless 

within the statutory terms " "building," " or "installation." at 397. 

'UII~"F'r the court the breadth of the term "facility or installation" concluded 

intended" to "allow an plant or other appropriate grouping of 

industrial activity" to treated as a major source for purposes. (emphasis 

added), 

Following the Circuit's decision, EPA 1980 promulgated a new regulatory 

definition "stationary source" PSD '1""'''''''''' as "any facility, or 

installation" that a regulated pollutant, a definition that continues in effect in present 

PSD regulations. EPA further established the three-part aggregation above, to 

determine when individual activities be as a major source, a 

test also continues in in today's regulations. The Preamble to the new 

regulations discussed policy considerations aggregation identified by D.C. Circuit 

Alabama Power: 

18 
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45 

view, December opinion of the court Alabama Power sets the 
following boundaries on the definition for purposes of component terms 
of . (1) it must out reasonably the purposes PSD; (2) it must 
approximate a common sense notion , and (3) it must avoid 
pollutant-emitting that as a would not within ordinary 
LU...' ....UULF, of " "facility," or "installation." 

Reg. 52676, 

In the context of oil operations, sources common control, connected by 

and operating interdependently readily fit the ordinary meaning of or 

"installation. 

Moreover, in cases, sources fit the "common 

sense ofa " First, the ~~"""VH sense notion of a plant" has always extemlea 

beyond just a In Power, Circuit that under 

"clearly intended" that not comprising a single but 

·'other appropriate grouping/s} ofindustrial activity, should be aggregated if they fit 

UU.C4IUU 

within the terms or .au,aLa.'ll " Alabama Power v. 636 

323, (D.C. CiL 1979) (emphasis 

Second, considering common sense notion of a "',",Aave,,,, explicitly 

suggests that an "oil be In the "plant" 

largely on activities shared a common code, to avoid "group[ing] 

activities that ordinarily would considered separate." See 52695. an 

separate the pointed to uranium " Id. 

choice of however, suggests that component units in an oil the extent 

they share a single SIC be treated as a stationary source. It would have 

little sense for the "''''AHU.'''' to discuss _,..,.~....,.., an oil field with activity 

component of the oil field could not tnems,el be source. 

19 
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Third, while EPA 	 aper se against 

that are r.n"pr'tprl by a multistate pipeline or a similar connection in adopting the regulatory 

of stationary source, was not complete bar to appropriate aggregation of oil and 

pollutant emitting activities. EPA that it "would not treat all of the pumping stations 

along a multistate pipeline as one 'source.'" Reg. 	 At the same time, the 

was \.U""'UL'- to say precisely at point how apart must in order to 

treated " ld 

these a number of prior permitting 	 have concluded that 

,",""HL~'H is appropriate for oil and sources. have concluded 	 was 

for sources other industries that involved operations by long 

but connected pipelines or links. While case-specific, these determinations 

demonstrate that aggregation of oil 	 other sources, can be appropriate 

111 a array of 	 example, EPA has found aggregation to appropriate 

the following circumstances: 

1. 	 Oil gas tank emitting wells, 
dehydration equipment, combustion equipment, tanks), in an oil 
twelve mile radius. See 8 at Exhibit 17 from Region 
8 Air and Radiation Program, to Ann Environmental Coordinator, Citation 
Oil Corp. 9, 1999)). 

2. 	 Pipeline stations and associated emitting units compressor 
wells, pumps, dehydrators, storage and transmission tanks, etc.). Exh. 8 at Exhibit 8 
(Letter from Richard Long, DiL, Region 8 and Radiation Program, to Jack 
Vaughn, EnerVest Juan Operating Co. (July 8,1999)). 

3. 	 distribution 
from William 

Bell, 

4. 	 processing plant connected by See 1 0, 
Director, and Radiation Division, EPA "'","''''L~'U 5 to Scott 

20 
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8. 

Environmental Quality 

1. Two unconnected 

Summit Petroleum Corporation (Oct. I 2010). 

5. 
5. 

plant 21.5 miles connected by a dedicated 

6. connected a forty-four 
R. Long, Director, 8 

Construction Permit Leader, Colorado 
(April 20, 1999)). 

7. U.0.UV'.'" oil and platform onshore production facility miles connected 
by pipelines. See at 11, from Douglas 

and Delegated Air Programs, to 
Manager, Region 10 

Kuterbach, Department 
Environmental Conservation (Aug. 21, 2001). 

See Exh. 8 at Exhibit 15 (Letter 
10 Office Air Quality, to Andy 

1997)). 

9. 	 Two of an oil 1.8 

Exh. 8 at Exhibit 12 (Memorandum from Edward 


Source to Clyde B. 


10. Brewery and landfarm 

Division (May 1 


brewery disposed of waste water, 
connected by a Exh. 8 at Exhibit 14 (Memorandum 

Region 8 Air V;:';'''UH (Aug. 27, 

apart 
Robert Kellam, 

Acting Director, to Richard R. 
1996)). 

11. Two General Motors one apart, connected by a railroad 


Division 
Exhibit (Memorandum from Rothblatt, Region 5 

to Edward Reich, Director, Stationary Source 


certain, has found aggregation to be inappropriate in certain situations, 
in the following circumstances: 

In re Shell Offshore, Kulluk Drilling Unit and 
13 E.A.D. 3 (E.A.B.2007).7 

bulk gasoline terminals 0.9 miles not connected by any See 

7 However, the EAB case did the EPA's permitting on the 
Region 10 "did not an adequate analysis and support conclusion that each 
OCS [outer-continental shelf] source 
source." In re Offshore, Kulluk Unit and 
13 357,3 (E.A.B. 

by more than 500 meters is a <!pn,';H'!ltp 

21 

apart and f"",... nl"f"U'r1 
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Letter Winston A. Dir., Region 4 Air, Toxics 
Management Division, to Randy C. Poole, Hygienist Mecklenburg 
Department Environmental Protection (May 19, 1 

However, in these '0«4UV'-''', it was clear that factor was whether the pollutant 

activities were such as with pipelines. 

Importantly, these prior determinations provide 'AA~",",'H with to the 

and prong of definition of source PSD and v. 

Notably, prior determinations demonstrate that the distance between sources is not 

a determinative factor or '>"1"""''''' but rather 

that are apart commonly fit within 

"facility" "installation" aggregation sources are integrated and physically 

EPA 8 explained one case that two are' is 

on the 'common sense' notion of a source and the functional of the 

facilities, is not simply a matter of the physical distance between two " Exh. 8 at 

11 at 1. Similarly, Region 8 the Department Environmental Quality that 

"[ d]istance ....""rHlc>p... the operations is not as important determining operations are 

part of same source as the possible support that one operation for another." 8 at 

9 at 1 where a station and a production are bya21.S 

mile channel, "the distance the is not an overriding factor would 

being a source." ld. at 2. 

determinations by EPA are In 1998, Region 

8 provided Division Quality on Utah should \JV''''''<'UV< in its 

"'F,<<<<'-'U analysis. Utah sought guidance recommendation on whether two Utility 

Trailer located approximately one apart should 8 at 
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Exhibit 5 (Letter from Richard R. Director, 8 Air Program, to Lynn Menlove, 

Manager, New Review Utah of Air Quality (May 21, 1998»). Region 8 

did not a way on aggregation two but provided 

general guidance to how it should make the determination. 

8 that a permitting authority assesses contiguous or 

factor, it should examine whether sources are close enough to one another for them to 

as a single source. 8 at Exhibit 5 at 2. Region 8 then 1U.....H1>.1 ......... four -r<l"lCAr<o to 

considered in determining whether distance n""-'''r~,pn is small to allow 

operation as a single source. While they are relevant, EPA noted that not all the four 

are required to be n"'~""""'''T to contiguous or adjacent 

1. 	 transferred between the facilities? evidence for 
a physical link or transportation link between the facilities, as a 

pipeline, railway, special-purpose or public road, channel or conduit. 

Willluul .•u.r;__ 


production line 

or or administrative personnel. 


3. 	 Will production process between the will one 
facility produce an product that further processing at other 
facility, associated air pollutant "'11.U"'~"V1 

4. 	 Was location the new facility chosen primarily because of its proximity to the 
existing facility, to enable the operation two facilities to be integrated? In other 
words, if the two facilities were sited apart, would that significantly 

degree to which may dependent on 

Id. 	 Other EPA regional have applied Region 8 guidance questions when making 

QQI'eQ,llIcm determinations. See, e.g., 12 at 5-6. 


In this case, EPA clearly "'Of',~(Tn that it could be UI;\."I;;'::''::'.:u to the Florida 


:orrmn;sslOn Facility together with interrelated pollutant emitting 
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coal bed un.,u"u". other compression did not on " but 

recognized that adjacency could River Compression Facility and 

other pollutant emitting activities were interrelated. Exh. 3 at 10 ("In examining 

two stationary sources that are not actually touching (i.e., non-contiguous) should be 

, the determination been ona considering extent to 

which two sources are functionally interrelated."). Unfortunately, assessment of 

short a finding that there is no adjacency between Florida 

Facility and other pollutant emitting activities. 

EPA's aggregation determinations, as well as PSD and V Regulations 
do not require complete an exclusive interdependence between sources 
aggregation. 

does not dispute Florida Facility could not An'~T'<l1r~ 

without being natural gas nearby coal bed methane wells. also not 

dispute that np!~rl"l" coalbed methane could not without the ability to pipe natural 

gas to processing What is the level required to 

support a of adjacency in case. 

the fact that an interrelationship exists nPl"UT?>PYl the Florida River 

Compression Facility the coal bed methane that rlt'P'cc{\r station likely 

compression facilities), EPA the concept of interrelationship to ultimately reject 

a finding that the Florida River Facility is adjacent to other pollutant 

the EPA's aggregation is heavily, if not entirely, to 

beliefs the of interdependence for aggregation of gas 

activities. In particular, EP A asserts that two pollutant must completely 

exclusively on each for to be appropriate. EPA this 

24 
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concept in several ways-"dedicated 3 at 11 and 1 "exclusive 

dependency" (Jd. at 11), "exclusive or dedicated interrelatedness" (Jd. at 13), 


interdependence" at 1 the IS EPA that only time a finding 


of adjacency be appropriate an interrelatedness standpoint is where 


complete exclusive interdependence. 


EPA's complete and interdependence theory underlies its analysis 

the Florida Compression Facility. In particular, the on this 

is improper because in some circumstances, wells Florida 

can gas to other processing 3 at 9 

"while [BP's] Wolf Point station] and the wells can supply to 

Florida they can also gas to other HVJlrLH and thus do not U-""UJlU 

have type dedicated interrelatedness that was III EP A statements on 

issue"). The asserts that "Florida can continue to operate of whether 

Wolf or two, four, or of the BP operated well sites were to shut down-and 

3 at 13), and the BP pollutant are not 

interdependent. 

EPA not previously taken interdependence concept In the EPA 

applied a more sensible approach that does not require complete and exclusive 

For example, the 1980 Preamble noted that a boiler providing steam 

sources should with whichever source is the primary recipient of boiler's 

output. Reg. (Aug. 7, 1980). would III 

boiler with another source the that boiler also provides steam to a 

source. 
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number prior determinations reinforce approach, a that 

to acknowledge its Response to Comments, even though Petitioner presented agency with 

the relevant guidance. example, EPA "'-""';;'H.H 1 0 found that two metal casting plants should 

be one plant sent its to 

See 8 at Exhibit 15. Thus, the plant was not 

dependent on other plant, since the main would coat, and package 

castings of the at the 10 that two sources 

even though there was not and exclusive interdependence 

between them. 10 determined that the two plants would 

approximate common sense notion of "plant," as the production both plants comprised and 

primary activity the company: producing coated metal castings. See at 2. 

Moreover, a number oil and sources 

mentioning or dedicated interrelatedness" standard. e.g., Exh. 8 at 

Exhibits 13 and 17. If complete and were required, and was a 

factor in an assessment of one would ov".,,,,,,t EP A determinations to 

have findings were. did even context of oil 

and operations. 

Rather a and exclusive nte:rdt~De:nd,em~e test, 

more broadly on whether one source regularly supports operation of the thus 

approximating a common sense notion "plant. As noted 8 identified 

.",{'.enr" for determining whether are contiguous or adjacent. that analysis, which the 

EP A did not even address the Florida River Compression Facility, 8 looked 

to activities "routinely," or "frequently" enough to conclude that they are 
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operated in effect as a source. Exh. 8 at 5 at 1 

Other determinations similar: focus on whether two ';1"'1,,,.. ,:>,1", are 

functionally interdependent normal operations, whether one produces an intermediate 

product the other. They not require that both sources solely and exclusively support 

other under all operating conditions. See 8 at 15 at 2 (explaining that one key 

factor in sources is whether one source "the primary product or activity 

a or operation" at another source) (emphasis added); 8 at Exhibit 11 at 1; see also, 

Exh. 8 at Exhibit 8 (aggregating pipeline compressor station with associated 

wells, storage etc.). 

Furthermore, the policy goals underlying the three-part aggregation test also do not 

require complete and exclusive Where an ",n,,. ..,,,,, routinely 

from a set wells that are intended to supply a particular "'''1',''''''0<0 facility, 

operation fits within the ordinary ... of "installation" and "plant." Moreover, the wells u,",u..." " 

produce an intermediate product that is or()CeSSe~C1 

wells and equipment continue to the ordinary l'-'UHUJ'I". of an 

"installation" or " even gas from wells elsewhere when 

compressor '""....."vu for maintenance or reasons. EPA does not 

this III Haw. 

The Haws in complete and nte:rat~pena,en(;e requirement can also 

seen by considering a "plant" that buildings separated by 

only a public road. the two plant buildings operate several emlSSlOns all 

responsible for different phases of producing the plant's end product, it is indisputable that the 

should as court Alabama Power 636 at 

27 
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(stating "Congress envisioned that entire could be considered to single 

LJLL,au;:"" the statute states that plants, as iron and plants, 

would 

Different units in plant, may not meet the EPA's complete and 

exclusive For example, an emissions in one may 

an intermediate product UU~'L,",LL"'''' to the other building for 

production the shut down ",-,'eLM""''"' or repairs, the 

company will commonly obtain the "-.t,,,,.,-y,,,,-i product elsewhere to ensure that the production 

is not interrupted. Under the reasoning, however, reasonable operational 

measures would prevent intermediate source with sources, as 

would be a chance that some sources in plant might on outside sources or at 

times. Clearly, these """-"-J measures do not prevent hypothetical plant from 

common sense notion of a "plant" and aggregation test. 

disconnect between the support analysis, and the complete and exclusive 

interdependence theory, a major gap EPA's it never analyzes how 

much gas flows to Florida Compression Facility from particular wells under 

operations. 

This omission is because it aDt)ears that regular the 

numerous wells flows to the Florida Compression Facility. 

forthrightly that 63% of gas processed by Florida Compression Facility 

comes from "BP-operated production" 7 at 11), indicating that is a substantial 

not a high level interdependency, between facility and wells 
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that provide 63% supply of natural for rrlrt,rp<1<1Ar station.8 lennolre based on 

could's Supplemental Comments to EPA, it appears as if an assessment 

that the movement of gasto identification very producing 

at particular point time."within a of 

Exh. 7 at 12. ISBP asserts that the flow gas in the 

"dynamic," it appears not possible to quantify the amount of flowing to the Florida 

River Compression Facility from wells, but possible to identifY the producing this 

gas. 

Florida River Although argue nature 

Facility and s in the vicinity,fundamentally, a relationship of 

interdependence exists. Simply U"'-'U'''''' EPA made no reasonable to discern 

bounds this tenler)enaellcy such as an assessment normal that could be 

used to identifY the wells are most likely to provide to the Florida Compression 

to ensure an accurate source upholding the 

EPA's failure to perfonn the analysis to nature 

interdependence does not support a finding that no interdependency whatsoever exists, as the 

Division claims, when the lil case H1\.11'-'<1<'-' some level interdependency 

clearly 

It is instructive to see EP A has tackled issue interrelatedness the context of 

support facilities. mustand V, pollutant 

are adjacent or contiguous, under common control, and belong to the same 

8 There is interdependence with other wells that the Florida Compression 
Facility are under common control, rather ownership, by Unfortunately, the EPA 
did not assess whether a common control relationship between the Florida River 
Compression Facility third-party wells station. 
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9 We understand this Draft that it "does not 
represent final Preamble only as illustrative of a reasonable 
and informative interpretation of to matter 
EPA's source Facility. 

positions." 

for 

contains a disclaimer from 
cite this 

V and regulations that 

whether pollutant 

belong to the same industrial grouping, EPA normally relies on Standard Industrial 

Classification ("SIC") 

industrial grouping. 40 § 1(b)(6). When HUAUAI:S 

situations arisen where a primary pollutant emitting 

that supports activity to a different pollutant 

operations of primary activity. these cases, an 

to a primary provides 50% or more its output (in terms of 

exists, and expects activity, it "expects permitting authorities to conclude 

SIC Exh.13,these activities to be with the primary activity," 

Preamble to Revised Part 51 Part 70 at 28, (Feb. 1 1998)9; see Exh. 

Memorandum John Seitz, of Quality Planning and Standards, Source 

Determinations for Military Installations under Review, andTaxies, New 

Operating Permits ofthe Air Act (Aug. 1996) (stating support 

usually would aggregated with primary activity to which it contributes 50 cent or more 

of output. As EPA's regulations, intent is to ensure that 

that "convey, or assist in the production principal are 

appropriately grouped together. 45 1980). 

to 

wells, and potentially other compression facilities, that the Florida 

Compression Facility, 

it relationship within this case a support 

to this In context its adjacency 

3 at 8-9 " is no reason to analyze IS a 

facility relationship between these various emission points."). While it is true that 

v 
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support facilities have typically a of adjacency or 

contiguousness, also that, "In factors comprising major 

source definition (adjacency/contiguity, common control, and SIC code/support) are 

interrelated and cannot be evaluated in .... fashion." Exh. 13 at 29. In"''-'... u 

words, IS to indicate that the ""r\l"\,,rr facility where a secondary 

pollutant activity dedicates 50% of its output, whether in terms of materials and/or 

services, it should be with pnmary as a source-cannot 

equally, or at least substantively, inform an assessment adjacency or 

standpoint of To this end, there is no merit to assertion that the 

facility principle has no relevance the context of the Florida River Compression 

In sum, aggregating oil and gas sources does not require that sources meet the 

"exclusive dependency" test as prior guidance on the as 

as the common sense ...JVUH.,uby PSD demonstrates 

oil and sources should be if regularly one another in 

production of quality The EPA's on a standard or dedicated 

unsupported. The Title V Permit ",r",,.tA>'''' fails to ensure 

compliance with applicable requirements and cannot be allowed to stand. 

CONCLUSION 

The V Permit the Florida River Compression suffers procedural 

and substantive Petitioner the review whether the erred in not 

reopenmg public conunent period Title V resPol1se to substantial new 

questions permit during the conunent period and whether 

failed to appropriately the source to permitting such that 

31 
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Permit assures compliance with Prevention of Significant Deterioration and Title V Permitting 

requirements. Petitioner further requests that the EAB either remand the Title V Permit to 

address the aforementioned deficiencies and/or vacate the issuance of the Title V Permit. 

Respectfully submitted this 1 i h day of November 2010 

Jdyrl1y icH Is 

dimate and Energy Program Director 

WildEarth Guardians 

1536 Wynkoop, Suite 301 

Denver, CO 80202 

(303) 573-4898 x 1303 

j nichols@wildcmihguardians.org 
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OF EXHIBITS 


1. 	 Pennit Number V -SU-0022-05.00, Pollution Control V Pennit to Operate, 
BP Production Company Florida Facility (Oct. \8, 
2010); 

2. 	 Statement of for V PennitNo. V-SU-0022-0S.00 (Oct. 18,2010). 

3. 	 Response to Comments on River Compression Facility's 28,2008 
Draft Title V to Operate (Oct. 18,2010). 

4. 	 Memo from McCarthy, EPA Administrator for and to 
Regional Administrators, Withdrawal ofSource Determinations for Oil 
Industries 2009). 

5. 	 from Young Environmental 
Radiation Region 8, in re: BP Production 
Florida River Compression Facility proposed Pollution Title V Pennit to 
Operate Number V-SU-0022-05.00 (Dec. 17, 

6. from 	 Tanory to Claudia Smith, 
Radiation Program, .S. Region 8, in re: America Production Company 

Florida River Compression proposed Air Pollution Control Title V Permit to 
Operate Number V-SU-0022-0S.00 Clarification December 17,2009 Flow 
Description and Map 21, 2009). 

7. 	 from Kaiser to Claudia Young Smith, Environmental Scientists, 
and Radiation Program, EPA 8, in re: Supplemental Comments on 
Florida Plant Renewal Title V Operating (Feb. 1 2010). 

8. 	 Comments from Mountain Clean Draft V 
River Compression Facility (May 19, 2008). 

9. 	 Plan of and Unanimous to (2008). 

10. 	 Cheryl Newton, Air Radiation Division, Region S to 
Petroleum Corporation (Oct. 18, 10). 

11. Letter from Douglas Manager, Region 10 Federal and Delegated Air 
Programs, to John Kuterbach, 	 Alaska Department of Environmental 


(Aug. 21,2001). 


12. from Winston A. DiL, 
Division, to Randy C. Air '-HffTlpnl 


Department Environmental Protection (May 1 


USCA Case #13-1035      Document #1442708            Filed: 06/21/2013      Page 87 of 89

(Page 137 of Total)

http:V-SU-0022-0S.00
http:V-SU-0022-05.00
http:V-SU-0022-0S.00
http:SU-0022-05.00


13. Preamble to Part 51 70 at 28, 18, 1 

14. Memorandum from Office Quality and 
Major Determinations for Military Installations the Air Taxies, New 

1996). 
Review, and Title V Operating Permits Programs ofthe Clean Air (Aug. 
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CERTIFICATE OF SERVICE 

I certify that on November 17,2010, I served this Petition for Review by overnight 
delivery upon: 

u.S. Environmental Protection Agency 

Clerk of the Board, Environmental Appeals Board 

1341 G Street, N.W., Suite 600 

Washington, D.C. 20005 


I also certify that on November 17, 2010, I served this Petition for Review by certified 
mail, return receipt requested, upon: 

John D. Lowe 

Deputy Florida Operations Site 

2906 County Road 307 

Durango, CO 81303 


James B. Martin 

Region 8 Administrator 

U.S . Environmental Protection Agency 

1595 Wynkoop 

Denver, CO 80202 
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