
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
 
 
DONALD VAN DER VAART, in his official ) 
capacity as Secretary of the North Carolina  ) 
Department of Environmental Quality; and  ) 
the NORTH CAROLINA DEPARTMENT  )  File No.:   
OF ENVIRONMENTAL QUALITY, ) 
 ) 
 Plaintiffs, ) 
 ) 
 v. ) 
 ) 
GINA McCARTHY, in her official capacity ) 
as Administrator of the United States  ) 
Environmental Protection Agency; and the  ) 
UNITED STATES ENVIRONMENTAL  ) 
PROTECTION AGENCY, ) 
 ) 
 Defendants. ) 
 ) 
 
 

COMPLAINT 
Donald van der Vaart, in his official capacity as Secretary of the North Carolina 

Department of Environmental Quality, and the North Carolina Department of Environmental 

Quality, by the authority of the Secretary of the North Carolina Department of Environmental 

Quality, and through the undersigned attorneys, allege and state the following: 

INTRODUCTION 

1. This action is brought under the Clean Air Act (CAA), 42 U.S.C. §§ 7401 et seq., 

to compel the United States Environmental Protection Agency and the EPA Administrator 

(collectively “EPA”) to undertake their mandatory, non-discretionary duty to either approve or 

disapprove a petition submitted under 42 U.S.C § 7506a(a). 
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2. On or about December 9, 2013, several States within the Ozone Transport Region 

(OTR) submitted a §176A petition (2013 §176A Petition), requesting EPA to expand the OTR to 

include, among other states, North Carolina.  See Exhibit 1 (2013 176A Petition). 

3. 42 U.S.C. § 7506a(a) imposes a mandatory, non-discretionary duty upon the EPA 

Administrator by requiring the EPA Administrator to either approve or disapprove a §176A 

petition within eighteen months of its receipt.  

4. To date, the EPA has failed to approve or disapprove the 2013 §176A Petition. 

5. This lawsuit seeks to compel the EPA to either approve or disapprove the 2013 

§176A Petition. 

JURISDICTION 

6. This Court has jurisdiction over this action to compel the EPA to perform a 

mandatory, non-discretionary duty pursuant to 42 U.S.C. § 7604(a) and 28 U.S.C. § 1331. 

7. Plaintiffs provided Defendants with written notice of the claims set forth herein at 

least sixty days prior to commencing this action as required by 42 U.S.C. § 7604(b)(2).  See Exhibit 

2 (Plaintiff’s Notice of Intent to Sue). 

VENUE 

8. Venue properly lies within the Eastern District of North Carolina pursuant to 28 

U.S.C. § 1391(e). 

PARTIES 

9. Plaintiff DONALD VAN DER VAART is a party to this action in his official 

capacity as Secretary and principal head of the North Carolina Department of Environmental 

Quality. 
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10. Plaintiff NORTH CAROLINA DEPARTMENT OF ENVIRONMENTAL 

QUALITY is an agency of a sovereign State and a “person” as defined in 42 U.S.C. § 7602(e). 

11. Defendant GINA McCARTHY is the Administrator of the EPA.  In that capacity, 

she is responsible for taking various actions to implement and enforce the CAA, including the 

action Plaintiffs seek to compel in this Complaint. 

12. Defendant UNITED STATES ENVIRONMENTAL PROTECTION AGENCY is 

an agency of the United States within the meaning of the Administrative Procedure Act.  See 5 

U.S.C. § 551(1). 

LEGAL BACKGROUND 

13. By statute, Congress created the OTR, which is comprised of the States of 

Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New 

York, Pennsylvania, Rhode Island, Vermont, and the Consolidated Metropolitan Statistical Area 

that includes the District of Columbia.  42 U.S.C. § 7511c(a). 

14. The Governor of any State may Petition the EPA Administrator to add a State or 

portion of a State to an interstate transport region, such as the OTR.  42 U.S.C. § 7506a(a). 

15. The EPA Administrator must approve or disapprove a §176A Petition or 

recommendation within eighteen months of its receipt.  Id.  The EPA must also “establish 

appropriate proceedings for public participation regarding such petitions and motions, including 

notice and comment.”  Id. 

16. The EPA Administrator may add a State to an interstate transport region, such as 

the OTR, only if the EPA Administrator determines that the interstate transport of air pollutants 

across State boundaries “contributes significantly” to a violation of a national ambient air quality 

standards in the interstate transport region.  Id. 
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STATEMENT OF THE CASE AND CLAIM FOR RELIEF 

17. On or about December 9, 2013, the Governors of the States of Connecticut, 

Delaware, Maryland, Massachusetts, New Hampshire, New York, Rhode Island, and Vermont 

submitted a §176A petition to the EPA.  The 2013 §176A Petition requested EPA to expand the 

OTR to include Illinois, Indiana, Kentucky, Michigan, North Carolina, Ohio, Tennessee, 

Virginia, and West Virginia.  Subsequently, on or about December 10, 2013, the Governor of the 

State of Pennsylvania signed the 2013 §176A Petition. 

18. Upon information and belief, EPA received the 2013 §176A Petition on 

December 9th, 2013 or shortly thereafter. 

19. On February 14, 2014, environmental agencies from the states of Illinois, Indiana, 

Kentucky, Michigan, North Carolina, Ohio, Tennessee, Virginia, and West Virginia sent EPA a 

letter, requesting that EPA deny the 2013 §176A Petition in a timely manner and requesting that 

EPA keep the states informed of the “expected review process and the timeline for its completion.”  

See Exhibit 3 (Joint Letter to EPA Opposing the 2013 176A Petition). 

20. In a letter, dated March 27, 2014, EPA merely acknowledged receipt of Plaintiff’s 

February 14th letter and indicated that EPA would “carefully review and consider the information” 

provided.  See Exhibit 4 (EPA Response to NCDEQ). 

21. To date, Defendants have failed to perform a mandatory, non-discretionary duty by 

failing to approve or disapprove the 2013 §176A Petition by the date prescribed by the CAA. 
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PRAYER FOR RELIEF 

WHEREFORE, based upon all the allegations stated above, Plaintiffs request that this 

Court: 

1. Declare that Defendants are in violation of the CAA by virtue of their failure to 

perform the mandatory, non-discretionary duty described above; 

2. Issue an injunction directing Defendants to perform their mandatory, non-

discretionary duty by a date certain; 

3. Retain jurisdiction over this matter until such time as Defendants have performed 

their mandatory, non-discretionary duty under the CAA; 

4. Award Plaintiffs their costs of litigation, including reasonable attorney and expert 

witness fees; and 

5. Grant such additional relief as the Court may deem just and proper. 

 
Respectfully submitted, this 30th day of March, 2016. 

 

/s/ Sam M. Hayes     
     Sam M. Hayes, NC Bar No. 25552 
     General Counsel 
     North Carolina Department of Environmental Quality 
     1601 Mail Service Center 
     Raleigh, North Carolina 27699-1601 
     Ph: (919) 707-8616  Fax: (919) 707-8626 
     sam.hayes@ncdenr.gov 
     Attorney for Plaintiffs 
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EXHIBIT 1 
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EXHIBIT 2 
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EXHIBIT 3 
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EXHIBIT 4 
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