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NITED STATES COURT OF APPEA 
THE DISTRICT OF COLUMBIA CI 

) 
PEABODY WESTERN COAL COMPANY, ) 

) 
) 

Petitioner, ) 
) 

v. ) 
) 

U.S. ENVIRONMENTAL PROTECTION ) 
AGENCY, ) 

) 
) 

Respondent. ) 
) 

PETITION FOR REVIEW 

CLERK 

12-1423 
No. ---

Pursuant to section 307(b)(1) of the Clean Air Act, 42 U.S.C. § 7607(b)(l), 

and Rule 15(a) of the Federal Rules of Appellate Procedure, Peabody Western 

Coal Company ("Peabody Western") hereby petitions the Court for review of the 

final action of Respondent United States Environmental Protection Agency 

("EPA") entitled, "Notice of Approval of Title V Operating Permit for Peabody 

Western Coal Company (Navajo Nation EPA No. NN-OP 08-010)," and 

published in the Federal Register on August 22, 2012. This Petition is timely filed 

within sixty days of that fmal action. 

A copy ofEPA's Notice of Approval along with the underlying decision of 

EPA's Environmental Appeals Board ("EAB") is attached as Exhibit A. 



Peabody Western avers that the final agency action of the EAB challenged 

here is of"nationwide scope or effect," 42 U.S.C. § 7607(b)(1), and thus has filed 

this Petition with the Court. Because EPA stated in the Notice of Approval that 

petitions for review should be filed in the Court of Appeals for the Ninth Circuit, 

Peabody Western will timely file a protective petition for review with that Court. 

Peabody Western will move the Ninth Circuit to hold in abeyance Peabody 

Western's petition for review in that Court pending the resolution of the Petition 

filed with this Court. 

Dated: October 19, 2012 

R~lly submitted, 

~it~ 
Duane A. Siler 
Tony G. Mendoza 
·CROWELL & MORING LLP 
1001 Pennsylvania Ave., N.W. 
Washington, DC 20004 
Telephone: (202) 624-2500 
Facsimile: (202) 628-5116 

Attorneys for Petitioner Peabody Western 
Coal Company 
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CERTIFICATE OF SERVICE 

Pursuant to Fed. R. App. P. 15(c), Circuit Rule 15(a), Fed. R. App. P. 25, 

and 40 C.F .R. § 23 .12( a), on this date, I hereby certify that I will cause to be 

delivered, via certified U.S. mail, return-receipt requested, a copy of the foregoing 

Petition for Review to the following: 

Administrator Lisa P. Jackson 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 

Scott Fulton 
Correspondence Control Unit 
Office of General Counsel (2311) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 

Ignacia S. Moreno 
Assistant Attorney General 
Environmental and Natural Resources Division 
U.S. Department of Justice 
950 Pennsylvania Ave. 
Washington, D.C. 20530 

Dated: October 19, 2012 
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UN!TEifSTAJES COURT OF APPEALS 
FOR DISTRICT OF COLUMBIA CIRCUIT 

[ OCT 192012 IF 
RECEIVED 

PEABODY WESTERN COAL COMPANY, 

Petitioner, 

v. 

U.S. ENVIRONMENTAL PROTECTION 
AGENCY, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 

RULE 26.1 DISCLOSURE STATEMENT OF 
PEABODY WESTERN COAL COMPANY 

---

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and 

Circuit Rule 26.1, Petitioner makes the following statement: 

Peabody Western Coal Company is wholly owned by Peabody Holding 

Company, LLC, a Delaware limited liability company. Peabody Holding 

Company, LLC is wholly owned by Peabody Investments Corp., a Delaware 

corporation. Peabody Investments Corp. is wholly owned by Peabody Energy 

Corporation, a Delaware corporation traded on the New York Stock Exchange. No 

publicly held corporation owns more than 10% of any of these entities. 



The general purpose of Peabody Western Coal Company is to engage in any 

lawful act or activity for which corporations may be organized under the General 

Corporation Law of Delaware. 

Dated: October 19, 2012 

Respectfully submitted, 

o pson 
Duane A. iler 
Tony G. Mendoza 
CROWELL & MORING LLP 
1001 Pennsylvania Ave., N.W. 
Washington, DC 20004 
Telephone: (202) 624-2539 
Facsimile: (202) 628-5116 

Attorneys for Petitioner Peabody Western 
Coal 

2 



CERTIFICATE OF SERVICE 

Pursuant to Fed. R. App. P. 15(c), CircuitRule 15(a), Fed. R. App. P. 25, 

and 40 C.F .R. § 23 .12( a), on this date, I hereby certify that I will cause to be 

delivered, via certified U.S. mail, return-receipt requested, a copy of the foregoing 

Disclosure Statement to the following: 

Administrator Lisa P. Jackson 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 

Scott Fulton 
Correspondence Control Unit 
Office of General Counsel (2311) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 

Ignacia S. Moreno 
Assistant Attorney General 
Environmental and Natural Resources Division 
U.S. Department of Justice 
950 Pennsylvania Ave. 
Washington, D.C. 20530 

Dated: October 19, 2012 



EXHIBIT A 
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50686 Federal Register/Val. 77, No. 163/Wednesday, August 22, 2012/Notices 

Donald Sipe, PretiFlaherty (on behalf of 
American Forest and Paper 
Association) 

Richard Smead, Director, Navigant 
Consulting, Inc. (on behalf of 
America's Natural Gas Alliance) 

Andrew Soto, Senior Managing Counsel, 
American Gas Association 

[FR Doc. 2012-20596 Filed 8-21-12; 8:45am] 

BILLING CODE 6717-o1-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL-9717-6] 

Notice of Approval of Title V Operating 
Permit for Peabody Western Coal 
Company (Navajo Nation EPA No. NN
OP 08-010) 

AGENCY: Environmental Protection 
----------Agency~PAl. 

ACTION: Notice of final action. 

SUMMARY: This notice announces that 
the Navajo Nation Environmental 
Protection Agency ("NNEPA"), acting 
with authority from the United States 
Environmental Protection Agency 
("EPA") delegated pursuant to 40 C.F.R. 
Part 71, has issued a federal Clean Air 
Act Title V operating permit to Peabody 
Western Coal Company ("Peabody") 
governing air emissions from Peabody's 
mining operation at the Kayenta Mine, 
Black Mesa Complex in Arizona on the 
reservation of the Navajo Nation. 
DATES: NNEP A, acting as EPA's 
delegate, issued notice of a final permit 
decision on May 21, 2012. Certain 
portions of the permit became effective 
on April14, 2011. All other provisions 
of the permit became effective on March 
13, 2012 after the Environmental 
Appeals Board denied Peabody's 
petition for review. Pursuant to section 
307(b)(1}of the Clean Air Act, 42 U.S.C. 
7607(b)( 1), judicial review of this permit 
decision, to the extent it is available, 
may be sought by filing a petition for 
review in the United States Court of 
Appeals for the Ninth Circuit by 
October 22, 2012. 
ADDRESSES: The documents relevant to 
the above-referenced permits are 
available for public inspection during 
normal business hours at the following 
address: U.S. Environmental Protection 
Agency, Region 9, 75 Hawthorne Street, 
San Francisco, CA 94105. To arrange for 
viewing of these documents call Roger 
Kahn at (415) 972-3973. 
FOR FURTHER INFORMATION CONTACT: 
Roger Kahn, Air Division Permits 
Office, U.S. Environmental Protection 
Agency, Region 9, 75 Hawthorne Street, 
San Francisco, CA 94105. 

Charlene Nelson, Navajo Nation Air Rodenticide Act (FIFRA), as amended. 
Quality Control Program, Operating EPA is publishing this Notice of such 
Permits Section, P.O. Box 529, Fort applications, pursuant to section 3(c)(4) 
Defiance, AZ 86504. of FIFRA. 
Anyone who wishes to review the EPA DATES: Comments must be received on 
Environmental Appeals Board decision or before September 21, 2012. 
described below can obtain it at http:// ADDRESSES: Submit your comments, 
www.epa.gov/eabl. identified by docket identification (ID) 

Notice of Final Action and number EPA-HQ-OPP-2012-0390 by 
Supplementary Information: NNEPA one of the following methods: 
issued notice of a final revised permit • Federal eRulemaking Portal: http:// 
decision to Peabody for its surface coal www.regulations.gov. Follow the online 
mining operations on the Navajo instructions for submitting comments. 
reservation, Title V Operating Permit Do not submit electronically any 
No. NN-OP 08-010 ("Peabody permit"), information you consider to be 
on May 21, 2012. The Peabody revised Confidential Business Information (CBI) 
permit was initially issued by NNEPA or other information whose disclosure is 
on April14, 2011. EPA's Environmental restricted by statute. 
Appeals Board ("EAB") received a • Mail: OPP Docket, Environmental 
petition for review by Peabody of this Protection Agency Docket Center (EPA/ 
revised permit on May 16, 2011. On DC), Mail Code: 28221T, 1200 
March 13, 2012, the EAB issued a._n ___ -:::P-=ec::-n=--n_;:_sylvania Ave. NW., Washington, 
ordBrCienying review oftlie petitwn. DC 20460-0001. 
See In re Peabody Western Coal • Hand Delivery: To make special 
Company, CAA Appeal No. 11-01 (EAB arrangements for hand delivery or 
March 13, 2012) (Order Denying delivery of boxed information, please 
Petition for Review). The petition follow the instructions at http:// 
challenged, among other things, www.epa.gov/dockets!contacts.htm. 
NNEPA's use of tribal law in issuing the Additional instructions on 
permit and inclusion in the permit for commenting or visiting the docket, 
conditions III(B), IV(C), IV(D), IV(E), along with more information about 
IV(G), IV(H), IV(I), IV(K), IV(L), and dockets generally, is available at http:// 
IV(Q) tribal law citations in parallel www.epa.gov/dockets. 
with the federally enforceable 40 C.F.R. FOR FURTHER INFORMATION CONTACT: A 
Part 71 requirements. After the EAB's contact person is listed at the end of 
denial of review, Peabody filed a motion each registration application summary 
with the EAB for reconsideration, which and may be contacted by telephone or 
was denied on April' 17, 2012. Pursuant email. The mailing address for each 
to 40 C.F.R. 71.11(1)(5) and 124.19([)(1), contact person listed is Registration 
final agency action by EPA has occurred Division (7505P), Office of Pesticide 
because agency review procedures Programs, Environmental Protection 
before the EAB have been exhausted · Agency, 1200 Pennsylvania Ave. NW., 
and NNEPA has issued a final permit Washington, DC 20460-0001. 
decision. SUPPLEMENTARY INFORMATION: 

Dated: August 8, 2012. 
I. General Information Deborah Jordan, 

Director,.Air Division, Region IX. A. Does this action apply to me? 
[FR Doc. 2012-20654 Filed 8-21-12; 8:45am] You may be potentially affected by 
BILLING cooE 656G-5G-P this action if you are an agricultural 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA-HQ-OPP-2012-0390; FRL-9358-2] 

Pesticide Products; Receipt of 
Applications To Register New Uses 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: This notice announces receipt 
of applications to register new uses for 
pesticide products containing currently 
registered active ingredients, pursuant 
to the provisions of section 3(c) of the 
Federal Insecticide, Fungicide, and 

producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

• Crop production (NAICS code 111). 
• Animal production (NAICS code 

112). 
• Food manufacturing (NAICS code 

311). 
• Pesticide manufacturing (NAICS 

code 32532). 
This listing is not intended to be 

exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
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Clerk, Envin:m Board 
INITIALS 

(SUp Opinion) 

NOTICE: This opuuon is subject to formal revtston before 
publication in the Envi.ronmental AdrrrinistrativeDecisions{E.A.D.). 
Readers are requested to notify the Environmental Appeals l'loard, 
U.S. Environmental Protection Agency, Washington, D.C. 20460, of 
any typographical or other formal ct·rors, in order that corrections 
tntly be made before publication. 

BEFOUE THE ENVlRONM:ENTAL APPEALS BOARD 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

) 
___ )__ 

J.n re: ) 
) 

Peabody Westem Coal Company ) CAA Appeal No. 11·01 
) 

PcrmitNo. NN-OP-08-010 ) 
) 
) 

[Decided March 13, 2012] 

ORDER DENYING PE11TlON FOR REVIEW 

Before Environmental Appeals Jculg_es Catherine R. McCabe, 
Kathie A. Stein, and Alllt.a L. Walgast. · 



IN RE PEABODY WESTERN COAL COMPANY 

CAA Appeal No. ll-01 

ORDER DENYING PETITION FOR REVIEW 

Decided March 13, 2012 

Syllabus 

The Navajo Nation Environmental Protection Agency ("NNEPA"), acting with 
authority from the U.S. Environmental Protection Agency ("EPA") delegated pursuant 

----------------to-4-0-C.E.R~parL7J,Jssue<La.federalClean.Air_Ac.LTitle_y_operating_permit to Peabody_ ______________ _ 
Western Coal Company ("Peabody") governing air emissions from Peabody's mining 
operation at the Kayenta Mine, Black Mesa Complex in Arizona. Peabody petitioned 
the Environmental Appeals Board ("Board") for a ruling that NNEPA exceeded its 
authority by ( 1) including in the part 71 permit citations to tribal regulations, the Navajo 
Nation Air Quality Control Program Operating Permit Regulations ("NNOPR"), and 
(2) using NNOPR procedures to process the permit. 

The NNOPR establishes permitting requirement'> under the Navajo Nation Air 
Pollution Prevention and Control Act. NNEPA also applies these regulations to permits 
that contain federal program requirements implemented by NNEP A, including the part 71 
permits that NNEPA administers with delegated authority from EPA. The part 71 permit 
at issue in this case contains parallel citations to requirements of both part 71 and the 
NNOPR. 

Peabody argues that an air pollution control agency acting with delegated 
federal authority under part 71 is limited to using solely the part 71 requirements and 
procedures to administer the federal permit program, and that it is a clear error of law for 
NNEP A to cite in the part 71 permit the parallel tribal requirements and procedures of 
the NNOPR. In addition, Peabody argues that NNEP A was not required to have its own 
tribal regulations (the NNOPR) in order to obtain part 71 delegation authority from EPA, 
and that NNEPA therefore has no authority tp apply the NNOPR to Peabody's part 71 
permit. · 

HELD: The Board denies the petition for review. Peabody has failed to demonstrate 
that NNEP A made a clear error of law by including citations to the tribal 
regulations in the part 71 permit or using tribal procedures to issue and 
administer the permit. 

The Board has previously recognized, without objection, that state agencies 
acting with delegated federal permitting authority for the Clean Air Act 
Prevention of Significant Deterioration ("PSD") program often include 
conditions based on state law in federal permits. See, e.g., In re Knauf Fiber 



2 PEABODY WESTERN COAL COMPANY 

Glass. GmbH, 8 E. A.D. 121 (EAB 1999). This common practice of including 
federal and state requirements in a single permit is no more inherently 
objectionable under a Title V permitting program than under the PSD 
permitting program in Knaf-!f. 

The Board has recognized some limitations on this practice when conflicts 
arise between federal and state requirements. See, e.g., W. Suburban Recycling 
& Energy Ctr, L.P., 6 B.A. D. 692, 694, 711 (EAB 1996) (holding that a state 
could not deny a federal PSD permit solely because the applicant had not 
satisfied unrelated state law requirements); In re Amerada Hess Corp., 
12 E.A.D. 1, 14 (EAB 2005) (holding that there was no legitimate reason to 
include unrelated state law conditions in a federal PSD permit where there was 
a separate state permit that could appropriately include those conditions, and 
the administrative record did not include an adequate explanation for including 

----------------------------------------~tllho~s~euc~own~d~it~io~n~s~in~th~e~u~e~de~r~a~l~pe~r~m~i~ta~s~w~e~ll)~·---------------------------------------------------

NNEPA 's approach to using the NNOPR in conjunction with its administration 
of the delegated part 71 program is consistent with EPA's expressed intent in 
establishing the part 71 delegation program. In the preamble to the part 71 
regulations, EPA explained that it would not demand that each delegate agency 
administer a part 71 program in precisely the same way because each agency 
also must comply with its own procedures, administrative codes, regulations, 
and laws, as well as the requirements ofpart 71. 

Delegate agencies are not free to ignore the requirements of part 71 or to 
implement the program in a manner that conflicts with or is inconsistent with 
part 71. But Peabody has not identified any such conflict or inconsistency in 
this case. 

Peabody's argument that NNEPA is not required to have its own tribal 
regulations in order to obtain part 71 delegation authority is immaterial to the 
resolution of the issues presented in this case. 
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Before Environmental Appeals Judges Catherine R. McCabe, 
Kathie A. Stein, and AnnaL. Wolgast. 

Opinion of the Board by Judge McCabe: 

I. STATEMENT OF THE CASE 

The Navajo Nation Environmental Protection Agency 
("NNEPA"), acting with authority from the U.S. Environmental 
Protection Agency ("EPA") delegated pursuant to 40 C.F.R. part 71, 
issued a federal Clean Air Act ("Act" or "CAA") Title V operating 
permit to Peabody Western Coal Company ("Peabody") governing air 
emissions from Peabody's mining operation at the Kayenta Mme, Black 
Mesa Complex in Arizona. Peabody- petitions the Environmental 
Appeals Board ("Board") for a ruling that NNEPA exceeded its authority 
by including citations to tribal law in the part 71 permit and using tribal 
procedures to process the permit. 

II. ISSUE ON APPEAL 

The Petition raises the following issue for the Board to resolve: 

Has Peabody demonstrated that it was clear error for 
NNEPA, as an air pollution control agency acting under 
delegated authority from EPA to administer a federal 
operating permit program under 40 C.F .R. part 71, to 
include citations to tribal requirements for administering 
the part 71 program in Peabody's part 71 permit and to 
use tribal law procedures to process permit revisions? 

III. STATUTORY AND REGULATORY FRAMEWORK 

Title V of the Clean Air Act requires that certain sources of air 
pollution, including major stationary sources, obtain comprehensive 
operating; permits to assure compliance with the requirements of the Act. 
CAA §§ 502(a), 504(a), 42 U.S.C. §§ 766la(a), 7661c(a). The Act 
contemplates that these operating programs will be administered 
primarily by state and local air pollution control agencies. CAA 

--------------------------------------------------~----- ~--~-~~~~~~~~~~~~~~ 
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§ 502(b), 42 U.S.C. § 7661a(b). Each state is required to develop and 
submit for EPA's approval a Title V program under state or local law or 
under an interstate compact. CAA § 502(d), 42 U.S.C. § 7661 a( d). 
EPA's minimum requirements for these programs are set forth at 
40 C.F.R. part 70. Upon approval of the program by EPA, the state or 
local air pollution control agency is "authorized" to implement its 
approved part 70 permit program under its own state or local laws. 

If a .state or local government does not obtain EPA approval of 
an authorized Title V program within a time deadline specified in the 
statute, EPA is required to administer a federal Title V program in that 
jurisdiction. CAA§ 502(d)(3),42U.S.C. § 7661a(3). EPA'sregulations 
governing federal Title V programs are set forth at 40 C.F .R. part 71. 
The part 71 regulations authorize EPA to delegate, in whole or in part, its 
authority to administer the federal Title V program to a state, eligible 
tribe, local or other agency. 40 C.F.R. § 71.10. To obtain this delegated 
authority, the state, tribe, local or other agency must demonstrate to EPA 
that its 'laws provide adequate authority to carry out all aspects of the 
delegated program and enter into a "Delegation of Authority Agreement" 
with EPA that sets forth the terms and the conditions of the delegation. 
!d. § 71.1 O(a). Under part 71, the state, the tribe, or other air pollution 
control agency administers the federal program with "delegated" 
authority from EPA. 

Eligible tribes have the same rights as states under the Act to 
obtain either EPA ·"authorization" to operate their own Title V programs 
in compliance with part 70 or an EPA "delegation" of federal authority 
to administer a Title V program on EPA's behalf under part 71. CAA 
§ 30l(d)(l), 42 U.S.C. § 760l(d)(l) (authorizing EPA to "treat Indian 
Tribes as States"); 40 C.P.R. pt. 49 (EPA implementing regulations). 

NNEPA obtained delegated authority from EPA to administer the 
federal Title V part 71 operating permits program within the Navajo 
Nation boundaries in 2004. See Delegation of Authority to Administer 
a Part 71 Operating Permits Program, Delegation Agreement between 
U.S. EPA Region IX and NNEPA at 2 (Oct. 15, 2004) ("Delegation 
Agreement"). EPA based its decision to grant this delegation in part on 
a legal opinion from·the Navajo Nation Attorney General, as required by 
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40 C.F .R. § 71,1 O(a), thattriballaws provide "adequate authority to carry 
out all aspects of the delegated program." Amicus Curiae Brief of 
U.S. EPA, Region IX, at 5 ('~Amicus Curiae Br."). In making that 
determination, the Navajo Nation Attorney General specifically 
referenced, inter alia, the Navajo Nation Operating Permit Regulations 
("NNOPR"), which establish permitting requirements under the Navajo 
Nation Air Pollution Prevention and Control Act. !d. 

IV. PROCEDURAL AND FACTUAL HISTORY OF PERMIT 
PROCEEDINGS 

After obtaining delegated authority to administer the federal 
part 71 operating permits program in 2004, NNEPA assumed 
responsibility for the continued administration of the Title V operating 
permit for the Black Mesa Complex. When Peabody applied to renew 
that part 71 permit, NNEPA proposed the renewed permit, sought public 
comment, and issued the permit on December 7, 2009. Peabody filed a 
petition before this Board to challenge that permit, objecting primarily to 
NNEPA 's inclusion of citations to the NNOPR in the permit. NNEPA 
moved for a voluntary remand to "reopen and revise the permit," and the 
Board granted NNEPA's motion and dismissed the petition for review 
without prejudice. In re Peabody W. Coal Co., CAA Appeal No. 10-01, 
slip op. at 3, 14 (EAB Aug. 13, 201 0), 15 E.A.D. __ . 

On November 9, 2010, NNEPA proposed and sough.t public 
comment on a revised draft permit for the Black Mes~ Complex. 
NNEP A, Response to Comments on Proposed Revisions to Draft Part 71 
Operating Permit & Draft Statement of Basis for Black Mesa Complex 
Permit# NN-OP-08-0101 ("RTC") at 1 (Feb. 28, 2011) (Administrative 
Record ("A.R.") 39). NNEPA stated that it had revised certain permit 
provisions to "clarify the legal authorities for those provisions." Draft 
Statement of Basis at 3 (A.R. 35). Specifically, NNEPA explained the 
context and basis for the permit's citation to tribal, as well as federal, 
law: 

When federal and tribal provisions are cited in parallel, 
the tribal provisions are identical to the federal 
provisions and NNEPA has determined that compliance 
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with the federal provisions will constitute compliance 
with the tribal counter parts. These parallel tribal 
citations do not create any new requirements, nor do 
they impact the federal enforceability of the cited 
Part 71 requirements. 

ld.; see also Revised Statement of Basis at 3 (A.R. 41). 

Peabody submitted comments on the draft revised permit in 
December 2010. See Peabody Comments on Revised Draft Part 71 
Operating Permit & Revised Draft Statement of Basis for Black Mesa 

t--____________ ___..::C:::..:o=mRlex Permit# NN-OP 08-010 (Dec. 2010) (A.R. 38). NNEPA 
prepared a response to comments document dated February 28, 20 II, and 
on April 14, 2011; NNEPA issued a final revised operating permit and a 
revised Statement of Basis. See generally NNEPA, Title V Permit to 
Operate, Permit# NN-OP 08-010, Peabody Western Coal Company
Kayenta Complex (Apr. 2011) ("Permit") (A.R. 40); RTC at 1; Revised 
Statement ofBasis. 1 The final Permit includes citations to tribal law (the 
NNOPR), as well as citations to applicable provisions of federal law 
(part 71 ), in several conditions. See, e.g., Permit II.B at 13 (citing 
40 C.P.R.§ 71.6(a)(3)(iii) and NNOPR § 302(0)). 

On May 16, 2011, Peabody petitioned the Board for review of 
the final permit, again objecting to NNEPA 's inclusion of citations to the 
NNOPR. Petition at ·s ("NNEPA 's delegated federal authority to 
administer a part 71 permit program did not authorize NNEP A's 
inclusion of conditions in Peabody's part 71 federal permit that were 
based on specific tribal provisions of NNOPR. "). NNEP A filed a 
response on July 5, 2011. Peabody and NNEPA sought permission to file 
a Reply and a Surreply, respectively, on July 21, 2011, and August 1, 

1 During the course of remand proceedings and after preparation of the draft 
revised permit, Peabody requested and obtained a name change for the source from Black 
Mesa Complex to "the Kayenta Complex." RTC at l. 

----- -----·--· 
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2011. 2 On September 5, 2011, U.S. EPA Region 9 ("Region") filed a 
brief as amicus curiae, generally supporting NNEPA 's position,3 

V. STANDARD OF REVIEW 

The Board will grant a petition for review of a permit issued 
under CAA Title V if the petitioner has demonstrated that the permitting 
authority's decision was based on a clearly erroneous finding of fact or 
conclusion of law, or that the decision involves an exercise of discretion 
or important policy consideration that warrants review. 40 C.P.R. 
§ 71.11(/)(1); see also In re Peabody W. Coal Co., 12 E.A.D. 22,33 
(EAB 2005). The Board exercises such review "only sparingly," and 
"most permit conditions should be finally determined at the Regional 
level." Consolidated Permit Regulations, 45 Fed. Reg. 33,290, 33,412 
(May 19, 1980); see also Peabody W., 12 E.A.D. at 32-33 & n.26 
(discussing and applying part 124 standard of review to part 71 
proceeding). 

VI. ANALYSIS OF ISSUE PRESENTED 

The issue presented by this Petition is whether Peabody has 
demonstrated that NNEPA, as an air pollution control agency acting 
under delegated authority from EPA to administer a federal Title V 
operating permit program under 40 C.F .R. part 71, made a clear error of 
law by (a) including citations to tribal law requirements (NNOPR) in the 
ten challenged Permit conditions and (b) using tribal law procedures to 
process the Permit. 

2 The Board now grants those motions and accepts for filing Peabody's Reply 
and NNEPA's Surreply. 

3 In granting the Region's motion for leave to file a brief as amicus curiae, the 
Boafd specifically directed the Region to consult with EPA's Office of General Counsel 
and Office of Air and Radiation in preparing the brief See Order Granting U.S. EPA, 
Region 9's Motion for Leave to File Brief as Amicus Curiae (Aug. 10, 20 II). 

·-------·-----·--------
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A. It Was Nota Clear Error of Law for NNEPA to Include Citations 
to the NNOPR in the Ten Challenged Permit Conditions 

Peabody argues that NNEPA, acting as a delegated air pollution 
control agency, has no legal authority to cite NNOPR requirements in a 
part 71 permit. Petition at 9. Peabody specifically objects to ten 
conditions of the Permit because they contain citations to underlying 
requirements of the NNOPR as well as part 71.4 

Peabody does not argue that the Permit or the cited provisions of 
the NNOPR are inconsistent with the requirements of part 71 or that they 
require Peabody to take any additional or different actions than are 

~~--re_q_u~.·reaoy part 7T:--mcreea-:-veabooyitselfpointsomlnaf1fi.ePermit,---------------

issued by NNEPA is "essentially identical" to the prior part 71 permit 
issued by EPA. !d. at 5 ("The draft part 71 federal permit contained 
permit conditions that were based on part 71 federal requirements and 
that were essentially identical to their counterparts in the original part 71 
federal permit."). 5 Peabody simply objects to the Permit's parallel 
citations to the NNOPR.6 

4 Specifically, Peabody challenges Conditions III.B (reporting requirement); 
IV.C (compliance certifications); IV.D (duty to provide and supplement information); 
IV.E (submissions); IV.G (permit actions); IV.H (administrative permit amendments); 
IV.I (minor permit modifications); IV.K (significant permit modifications); IV.L 
(reopening for cause); and IV.Q (off permit changes). Petition at 8-9. 

s NNEP A also asserts, and Peabody does not dispute, that where there are 
parallel citations to NNOPR and part 71 in ·the ten challenged Permit conditions, the 
underlying provisions of the NNOPR and part 71 are identical. NNEP A Response at 5 
(citing Revised Statement of Basis at 3); see generally Peabody's Reply to NNEPA's 
Response. 

6 See, e.g., Petition at 5 ("[S]ome of those conditions in that NNEPA-issued 
draft part 71 federal permit were also based on tribal provisions ofNNOPR."); id. at 7 
("The NNEPA-issued revised part 71 federal operating permit contains certain permit 
conditions based on both provisions ofpart 71 and provisfons ofNNOPR,"); id. at 29 
("Peabody objects to its NNEPA-issued revised part 71 federal permit containing ten 
different permit conditions for which both a part 71 requirement and a NNOPR 
requirement have been cited as the underlying authorities for each condition.") (emphases 
added) .. 
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The Region, as amicus curiae, responds that NNEPA's citation 
to tribal law and use of tribal procedures in processing Peabody's Permit 
is "an acceptable approach to implementing a delegated federal 
program." Amicus Curiae Br. at 2. The Region notes that the agency 
routinely permits non-federal agencies to use their own laws in parallel 
when implementing federal CAA Prevention of Significant Deterioration 
("PSD") regulations. !d. at 19 (citing several examples of this practice). 
The Region argues that the same practice is appropriate for the Title V 
program in light of the "parallel nature" of the two programs. !d. 

The Region's argument is consistent with EPA's explanation in 
the preamble to the proposed part 71 rules of its intended approach to 
delegated part 71 programs: 

The EPA would adopt a flexible approach in 
evaluating delegation requests. The EPA would not 

. demand that each delegate agency administer a part 71 
program in precisely the same way because each 
delegate agency would have to comply with its own 
procedures, administrative codes, regulations, and laws 
as well as the requirements of this part. 

* * * The request would have to include a legal opinion 
that certifies that the State or local agency or eligible. 
Tribe has the requisite legal authority to implement and 
administer the program. The request would also have to 
identify the officers or agencies responsible for carrying 
out the State, local, or Tribal procedures, regulations, 
and laws. 

Federal Operating ·Permits Program, 60 Fed. Reg. 20,804, 20,823 
(proposed Apr. 27, 1995). This language suggests that EPA expected 
that delegated agencies ·would continue implementing their own 
procedures and regulations, in tandem with the requirements ofpart 71.7 

7 Peabody argues that this preamble statement is irrelevant because EPA 
abandoned this approach when it adopted a "national template" approach in the final 

. (continued ... ) 

---------·--·-
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This approach is consistent with EPA's stated goal of using 
part 71 delegation to assist states to continue developing ·their own 
operating permit programs, with an eventual goal of meeting the 
requirements for full program authorization (under part 70) as directed 
by Congress. At the time it issued the part 71 regulations, EPA expected 
that federal part 7 I permitting programs would be a temporary, 
"transitional'' phase for states until they achieved the goal of full program 
authorization. 8 Consistent with this expectation, the Region and NNEPA 
explained in their delegation agreement for the part 71 program that 
NNEP A is continuing to work towards the goal of part 70 program 

, authorization. Delegation Agreement at 2. NNEPA plans to use the 
! NNOPR provisions and procedures, which mirror and cite federal 
~----~--------------------~r~eq~u~i~re~m~eLn~ts~o-f~p-ar~t~7~0~,~D~o-r~t~h~is~p~u~r~p-o-s~e.~E~.-g-.,~l~.d~.~~~I~V~ .• l~a~t~5~(~c~it~in~g----------------------------

NNOPR § 40l(b)); id. ~ IV.2 at 5; id. ~ V.4 at 7. Allowing NNEPA to 
use the NNOPR in conjunction with the federal part 71 requirements 
supports EPA's regulatory goal of fostering an eventual smooth transition 
to an approved part 70 program operated by .NNEPA. 

As the parties recognize, the part 71 regulations provide a 
"national template" for federal Title V operating permit programs. See, 
e.g., 40 C.F .R. § § 71.5-. 7 (requirements for permit applications, content, 

Y .. continued) 
part 71 regulations. Peabody's Reply to NNEPA's Response at 22-23. Peabody is 
mistaken. The "national template" approach was included in both the proposed and final 
regulations. See 40 C.F.R. § 71.4; Federal Operating Pennits Program, 61 Fed. Reg. 
34,202, 34,213 (July I, 1996); 60 Fed. Reg. at 20,805. Thus, the Board sees no basis to 
infer that EPA abandoned the above-quoted preamble statement in the final rule. 

8 See 61 Fed. Reg. at 34,203 · ("EPA has repeatedly stated its belief that 
federally-implemented part 71 programs would be of short duration, lasting only until the 
few remaining States· that have not developed approvable part 70 programs are able to 
submit title V programs that meet the requirements of the Act. * * * To this end, EPA 
has attempted to structure the rule so that States in which part 71 programs are 
established will be able to use the program as an aid to adopting and implementing their 
own part 70 programs***."); id. at 34,213 ("EPA has designed part 71 to provide 
significant flexibility to accommodate the localized air quality issues. For example, EPA 
will use State application forms whenever possible***."); id. at 34,215 ("This approach 
to providing part 71 forms will lead to less disruption and a smoother transition for 
sources preparing initial part 71 applications because, in many cases, sources will be 
familiar with the State form on which the part 71 form is based."). 
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and processing); 61 Fed. Reg. at 34,213 (describing "national template" 
approach).9 The parties' dispute centers on the question of whether the 
rules and procedures provided in this national template are all that can be 
allowed (as Peabody argues) or whether they are simply minimum 
requirements for a federal part 71 program, which states and tribes can 
supplement with their own rules and procedures (as NNEPA and the 
Region argue). 

Peabody contends that "[t]his type of delegation [under part 71] 
means that EPA and the delegate state or tribal agency must administer 
their respective portions of the federal permit program solely in 
accordance with federal procedures applicable to that program." Petition 
at 10 (emphasis added). However, Peabody cites no provision in part 71 
or other applicable law that prohibits a delegated agency from also using 
its own regulations and procedures to parallel or supplement the part 71 
requirements. Clearly, delegated agencies are not free to ignore the 
requirements of part 71 or to implement the federal program in a manner 
that conflicts with or is inconsistent with part 71. But Peabody has not 
identified any such conflict or inconsistency in this case. 

Peabody relies most heavily on the argument that NNEP A is not 
required to have its own procedures in order to obtain part 71 delegated 
authority, id. at 11-16, and concludes that "[w]ithout any requirement for 
NNEPA, as a delegate agency under part 71, to have and use those 
NNOPR-based provisions, clearly it is not 'appropriate for them to be 
cited in the permit,"' id. at 18-19 (quoting RTC at 4). This conclusion 
does not follow. The issue of whether NNEPA is required to have its 
own procedures is quite separate from whether that practice is 
permissible. The Board does not need to reach the former issue in order 
to resolve the latter, and the Board declines to do so. 

9 The part 71 regulations reserve EPA's authority to modify the "national 
template" for the federal program in a particular state, local or tribal jurisdiction through 
a rulemaking, provided that any customized program is consistent with the requirements 
ofTitle V. 40 C.P.R. § 71.4(f). However, EPA emphasized in its response to comments 
on the final part 71 rule that it would be "needlessly burdensome on the Agency" to 
develop a customized part 71 program for every jurisdiction that required a federal 
program. See 61 Fed. Reg. at 34,213. · 
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Peabody also cites the Board's prior decision in West Suburban 
Recycling & Energy Center, L.P., 6 E.A.D. 692 (EAB 1996), to support 
its position. !d. at 17-19. Thatrelianceismisplaced. In WestSuburhan, 
the Board held that a state could not deny a federal PSD permit solely 
because the applicant had not satisfied unrelated state law requirements. 
6 E.A.D. at 708. That is not the situation here. Neither West Suburban 
nor any other case cited by the parties has held that a federal permit may 
not include conditions based on state or tribal law. 

In fact, the Board has previously recognized, without objection, 
that state agencies acting with delegated federal permitting authority 
often include conditions based on state law in federal permits. In In re 
Knauf Fiber Glass, GmbH, 8 E.A.D. 121 (EAB 1999), the Board 
explained: 

Often, permitting authorities that issue PSD permit 
decisions pursuant to a delegation agreement with EPA 
include requirements in a permit under both federal and 
state law. * * * Including such provisions in a PSD 
permit is legitimate, it consolidates all relevant 
requirements in one document and obviates the need for 
separate federal, state, and local permits. 

8 E.A.D. at 162; see also In re Harquahala Generating Project, PSD 
Appeal No. 01-04, at3 (EAB May 14, 2001) (Order Denying Petition for 
Review) ("As frequently occurs in the context ofPSD permits crafted by 
state permit authorities, the permit issued by [the delegated permitting 
authority] consolidated conditions based upon federal PSD requirements, 
as well as the approved [state implementation plan] and local law."). 10 

The Board sees no reason why this common practice of including federal 
and state conditions in the same permit would be any more inherently 

10 The Region contends that Harquahala and other previous decisions by the 
Board demonstrate that the claims raised by the Petition here are outside the scope of the 
Board's review authority. Amicus Curiae Br. at 11-15. The Board disagrees. In the 
cases cited by the Region, the Board declined to review permit requirements based solely 
on unrelated state or local law, e.g., where federal and state permits were combined. 
Here, Peabody is seeking review of a federal-only part 71 permit and does not seek the 
Board's review of the substance of any tribal law requirements. 
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objectionable under the Title V permitting program than under the PSD 
permitting program. 11 

The Board recognizes that there may be some situations in which 
the practice of combining state and federal requirements in one permit 
can cause conflict or other concerns. As discussed above, one such 
concern arose in West Suburban, where the state denied a federal PSD 
permit application solely because the permit applicant had not satisfied 
unrelated state requirements. 6 E.A.D. at 708; see also In re Amerada 
Hess Corp., 12 E.A.D. 1, 14 & n.27 (EAB 2005) (holding that there was 
no legitimate reason to include unrelated state law conditions in a federal 
PSD permit when there was a separate state permit that could 
appropriatelyincludethoseconditions).n~H~o~w~e=v~e=r~,n~o~su~ch~c~o~n~c~e~rn~s~a~r~e~~--~~~~~~~~~~~~ 

presented in the instant situation. The Title V federal permit has not been 
denied, and NNEPA has not attempted to incorporate tribal law 
requirements unrelated to the Title V program. 

11 Indeed, the main purpose of adding Title V to the Clean Air Act was to 
con~olidate Clean Air Act operating requirements in one permit, in order to provide 
greater clarity and streamlining for regulated sources. See generally S. Rep. No. 101-
228, at 347-49 (1989), reprinted in 1990 U.S.C.C.A.N. 3385, 3729-31 (summarizing 
goals ofTitle V permit system); Operating Permit Program, 57 Fed. Reg. 32,250, 32,251 
(July 21, 1992) (same). Including related state or tribal law requirements in the 
consolidated Title V permit also can foster that goal. 

12 The Board stated in Amerada Hess that it was not expressing general 
disapproval of the practice of including federal and state conditions in one permit: 

To be clear * * * we are not saying that a single permit may not 
appropriately contain both PSD and non-PSD conditions. We 
conclude only that in a case such as this, where a state issues 
separate PSD (federal) and non-PSD (state) permits, and where the 
PSD Permit is, on its face, exclusively a PSD Permit, it is error for 
the state to incorporate into the federal PSD permit, without adequate 
explanation in the administrative record, permit conditions taken 
directly from the state non-PSD permit that bear no relationship to 
the federal PSD program. 

12 E.A.D. at 14 n.27. 
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Finally, Peabody alleges that EPA's Delegation Agreement with 
NNEPA- contains inconsistent statements and other errors that have 
confused NNEPA, particularly with respect to whether NNEPA is 
required to have its own procedures. Peabody requests the Board to 
order revisions to the Delegation Agreement and related documents. See 
Petition at 38-39. As explained above, the question of whether NNEPA 
is required to have its own procedures is immaterial to the resolution of 
the legal issue presented by this Petition. In addition, the Board reminds 
Peabody that its authority under 40 C.F .R. § 124.19 is limited to 
reviewing the Permit decision. The Board's decision provides sufficient 
guidance to address Peabody's objections to the Permit, and the Board 
declines to extend its review to statements in the Delegation Agreement. 

B. It Was Not a Clear Error of Law for NNEPA to Use Tribal 
Procedures of the NNOPR to Process Revisions to Peabody's 
Permit 

Peabody objects to NNEPA 's use of tribal procedures to process 
revisions to Peabody's Permit for the same reason that it objects to the 
citations to NNOPR in the Permit - NNEPA 's alleged lack of legal 
authority. Peabody specifically objects to NNEPA 's use of its own 
procedures for reopening the Permit (which has not occurred) and for 
processing a name change requested by Peabody (which has occurred). 
Petition at 34-37. 

Peabody has not identified any way in which the cited NNOPR 
procedures differ from, conflict with, or are inconsistent with part 71. 
Peabody argues that NNEP A may not use "solely" tribal procedures to 
reopen the Permit under Condition IV .L, Petition at 34, but NNEPA has 
not attempted to do so. Moreover, Condition IV.L cites both part 71 and 
the NNOPR, not "solely" the NNOPR. Peabody has not identified any 
way in which the cited requirements of part 71 and NNOPR differ. 
Instead, Peabody focuses its argument on statements in NNEPA 's 
Response to Comments concerning the reopener condition, arguing that 
NNEP A overstated its legal authority to act under part 71 to reopen the 
Permit. Since Peabody cites no language in the Permit reopener 
condition that conflicts with or is inconsistent with part 71, and NNEP A 
has made no attempt to exercise any authority to reopen the Permit at this 

---- ____ ..,.,......,.......,_~==::.,o!::.Atl!==-========= 
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time, the Board finds no error of law in the Permit or in NNEPA 's use of 
its procedures with respect to the reopener condition. 

Similarly, Peabody has failed to demonstrate any error in 
NNEPA 's procedures used for processing the facility name change and 
other administrative amendments requested by Peabody. See id. at 36-
37. NNEPA processed the requested changes, and Peabody identifies no 
inconsistency between NNEPA 's procedures and part 71. Again, 
Peabody focuses its objection on NNEPA 's statement in the Response to 
Comments that it lacked authority to make this name change under 
part 71. The Board need not reach the issue of whether NNEPA 's 
statement was legally correct, since Peabody has not identified any 
procedure used by NNEP A that is inconsistent with part 71. 

VII. CONCLUSION OF LAW 

Peabody has failed to meet its burden of demonstrating that 
NNEPA made a clear error oflaw by including references to the NNOPR 
in the ten challenged conditions of the Permit or by using tribal 
procedures, as well as part 71 procedures, to process the Permit. 

VIII. ORDER 

Peabody's Petition for Review is denied. 

So ordered. 

-------------~---------------- -----------·- ------------------------------------ ----
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