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Excess Emissions ReportingExcess Emissions Reporting

EPA and states have a responsibilityEPA and states have a responsibility

Excess Emissions ReportingExcess Emissions Reporting

EPA and states have a responsibility EPA and states have a responsibility 
under the CAA to ensure that SIPs under the CAA to ensure that SIPs 
provide for attainment and provide for attainment and 
maintenance of the NAAQs andmaintenance of the NAAQs andmaintenance of the NAAQs and maintenance of the NAAQs and 
protection of PSD increments.protection of PSD increments.



Nothing in the Clean Air Act (CAA) Nothing in the Clean Air Act (CAA) g ( )g ( )
provides for automatic exemption of provides for automatic exemption of 
compliance during upset/malfunction compliance during upset/malfunction p g p /p g p /
conditions.conditions.
In relation to meeting certain air qualityIn relation to meeting certain air qualityIn relation to meeting certain air quality In relation to meeting certain air quality 
standards, such as National Ambient Air standards, such as National Ambient Air 
Quality Standards (NAAQS) andQuality Standards (NAAQS) andQuality Standards (NAAQS), and Quality Standards (NAAQS), and 
Prevention of Significant Deterioration Prevention of Significant Deterioration 
(PSD) the law is clear that State(PSD) the law is clear that State(PSD), the law is clear that State (PSD), the law is clear that State 
Implementation Plans (SIPs) shall ensure Implementation Plans (SIPs) shall ensure 
absolute complianceabsolute complianceabsolute compliance.absolute compliance.



On their face, many state excess emissions On their face, many state excess emissions , y, y
reporting rules could be read as failing to ensure reporting rules could be read as failing to ensure 
compliance with the CAA by allowing an compliance with the CAA by allowing an p y gp y g
automatic exemption in relation to compliance automatic exemption in relation to compliance 
with among other things, the NAAQs and PSD.with among other things, the NAAQs and PSD.g g , Qg g , Q

“OAC 252:100-9-3.3. Demonstration of cause
(a) Malfunctions. Excess emissions caused by malfunction 
are exempt from compliance with air emission limitations 

bli h d i i l d d f h DEQ if hestablished in permits, rules, and orders of the DEQ if the owner 
or operator complies with the requirements of 252:100-9-3.1 and 
(c) of this Section…”(c) of this Section…



In 1978, EPA adopted an excess emissionsIn 1978, EPA adopted an excess emissionsIn 1978, EPA adopted an excess emissions In 1978, EPA adopted an excess emissions 
policy which considers policy which considers allall periods of periods of 
excess emissions to be violations of theexcess emissions to be violations of theexcess emissions to be violations of the excess emissions to be violations of the 
CAA.CAA.
In subsequent EPA policy statements, In subsequent EPA policy statements, 
CAA interpretations, guidance documents, CAA interpretations, guidance documents, p , g ,p , g ,
and administrative rules and orders, EPA and administrative rules and orders, EPA 
has consistently and clearly reaffirmed thathas consistently and clearly reaffirmed thathas consistently and clearly reaffirmed that has consistently and clearly reaffirmed that 
position. (See references)position. (See references)



MalfunctionsMalfunctionsMalfunctionsMalfunctions

Defined in 40 CFR §60.2 as “a sudden, 
i f d bl blinfrequent, and not reasonably preventable 
failure of equipment to operate in a normal 
manner. Failures caused by poor 
maintenance or careless operations are not p
malfunctions.”



Startup and ShutdownStartup and ShutdownStartup and ShutdownStartup and Shutdown

Startup and shutdown (S&S) periods are part ofStartup and shutdown (S&S) periods are part of 
normal operations. Thus, excess emissions 
during S&S periods should be excused only if aduring S&S periods should be excused only if a 
malfunction occurred during the S&S period, or
the source should demonstrate that the excessthe source should demonstrate that the excess 
emissions during S&S could not have been 
prevented through careful planning and designprevented through careful planning and design. 



EPA has also stated that automatic EPA has also stated that automatic 
exemptions will not be allowed.exemptions will not be allowed.
An affirmative defense may be permittedAn affirmative defense may be permittedAn affirmative defense may be permitted An affirmative defense may be permitted 
only with respect to penalties, not to only with respect to penalties, not to 
injunctive relief and only when no singleinjunctive relief and only when no singleinjunctive relief, and only when no single injunctive relief, and only when no single 
source or small group of sources has the source or small group of sources has the 
potential to cause an exceedance ofpotential to cause an exceedance ofpotential to cause an exceedance of potential to cause an exceedance of 
NAAQs or PSD requirements and when NAAQs or PSD requirements and when 
there is no violation of federallythere is no violation of federallythere is no violation of federally there is no violation of federally 
promulgated performance standards or promulgated performance standards or 
emission limitationsemission limitationsemission limitations.emission limitations.



In cases where an affirmative defense mayIn cases where an affirmative defense mayIn cases where an affirmative defense may In cases where an affirmative defense may 
apply, a state director must exercise his or apply, a state director must exercise his or 
her enforcement discretion and cannother enforcement discretion and cannother enforcement discretion and cannot her enforcement discretion and cannot 
avoid that caseavoid that case--byby--case obligation by case obligation by 
ll i i ill i i iallowing an automatic exemption.allowing an automatic exemption.



The policy of identifying all excessThe policy of identifying all excessThe policy of identifying all excess The policy of identifying all excess 
emissions as CAA violations and its emissions as CAA violations and its 
disallowance of automatic exemptions isdisallowance of automatic exemptions isdisallowance of automatic exemptions is disallowance of automatic exemptions is 
consistent with the CAA.consistent with the CAA.
SIPs protect ambient based standards.SIPs protect ambient based standards.

Emissions above the allowable limits may Emissions above the allowable limits may yy
cause or contribute to violations of the cause or contribute to violations of the 
NAAQs and are therefore inexcusable. NAAQs and are therefore inexcusable. QQ



EPA has determined that if there areEPA has determined that if there areEPA has determined that if there are EPA has determined that if there are 
circumstances preventing sources from circumstances preventing sources from 
complying with the SIP duringcomplying with the SIP duringcomplying with the SIP during complying with the SIP during 
upset/malfunction, the state must address upset/malfunction, the state must address 
h bl i h d l i lh bl i h d l i lthese problems in the underlying rules these problems in the underlying rules 

applicable to those sources and applicable to those sources and notnot
through overarching excess emission through overarching excess emission 
provisions. provisions. pp



Malfunctions typically result fromMalfunctions typically result fromMalfunctions typically result from Malfunctions typically result from 
equipment failure or improper equipment failure or improper 
maintenance and can result in excessmaintenance and can result in excessmaintenance and can result in excess maintenance and can result in excess 
emissions.  emissions.  
MACT has its own SSM procedures often MACT has its own SSM procedures often 
with different reporting requirements.with different reporting requirements.p g qp g q



Pursuant to Section 110(l), EPA may notPursuant to Section 110(l), EPA may notPursuant to Section 110(l), EPA may not Pursuant to Section 110(l), EPA may not 
approve a SIP revision if “the revision approve a SIP revision if “the revision 
would interfere with any applicablewould interfere with any applicablewould interfere with any applicable would interfere with any applicable 
requirement concerning attainment  and requirement concerning attainment  and 

bl f h hbl f h hreasonable further progress, or any other reasonable further progress, or any other 
applicable requirement of this chapter.” applicable requirement of this chapter.” 



Oklahoma’s ProgramOklahoma’s ProgramOklahoma s ProgramOklahoma s Program
DEQ currently receives about 4800 written reports DEQ currently receives about 4800 written reports Q y pQ y p
each year (about 100 per week), including about 1500 each year (about 100 per week), including about 1500 
“Demonstrations of Cause”. “Demonstrations of Cause”. 
DEQ enters all reports onDEQ enters all reports on--line. line. 
The most common problem the DEQ staff experiences The most common problem the DEQ staff experiences 
is the lack of detail provided in the reports whichis the lack of detail provided in the reports whichis the lack of detail provided in the reports which is the lack of detail provided in the reports which 
results in the need for additional investigation. results in the need for additional investigation. 
Each report is reviewed by DEQ staff.Each report is reviewed by DEQ staff.p y Qp y Q
About 10 to 12 cases are referred to enforcement every About 10 to 12 cases are referred to enforcement every 
3 to 4 weeks.3 to 4 weeks.



New RulemakingNew RulemakingNew RulemakingNew Rulemaking

Oklahoma’s Excess Emission rule is currentlyOklahoma’s Excess Emission rule is currentlyOklahoma s Excess Emission rule is currently Oklahoma s Excess Emission rule is currently 
open for revisions.open for revisions.
A workgroup has convened to review theA workgroup has convened to review theA workgroup has convened to review the A workgroup has convened to review the 
current rule.  The workgroup consists of AQD current rule.  The workgroup consists of AQD 
staff AQ Council members and industrystaff AQ Council members and industrystaff, AQ Council members and industry staff, AQ Council members and industry 
representatives.representatives.
EPA h l b d f iEPA h l b d f iEPA has also been contacted for assistance.EPA has also been contacted for assistance.



New RulemakingNew RulemakingNew RulemakingNew Rulemaking

Issues being considered:Issues being considered:Issues being considered:Issues being considered:
Reportable QuantitiesReportable Quantities
NSPS/NESHAP ExemptionNSPS/NESHAP ExemptionNSPS/NESHAP ExemptionNSPS/NESHAP Exemption
Reduction of Reporting Reduction of Reporting 
Affi ti D fAffi ti D fAffirmative Defenses Affirmative Defenses 
Permitting Excess EmissionsPermitting Excess Emissions



Why this is important:Why this is important:Why this is important:Why this is important:
States must have adequate SIPs;States must have adequate SIPs;
Revised (tightened) NAAQS;Revised (tightened) NAAQS;Revised (tightened) NAAQS;Revised (tightened) NAAQS;

Public awareness.Public awareness.

Problems for states:Problems for states:
Excess emissions reporting issues;Excess emissions reporting issues;Excess emissions reporting issues;Excess emissions reporting issues;
Resolution of violations and adequate Resolution of violations and adequate 
compliance measures;compliance measures;compliance measures;compliance measures;
Determining BACT for startDetermining BACT for start--up, shutdown, up, shutdown, 
malfunction.malfunction.malfunction.malfunction.
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Questions?Questions?Questions?Questions?
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