No. 15A886

IN THE SUPREME COURT OF THE UNITED STATES

STATE OF MICHIGAN, ET AL., APPLICANTS
v,

ENVIRONMENTAL PROTECTION AGENCY

ON APPLICATION FOR IMMEDIATE STAY OF FINAL AGENCY ACTION

MEMORANDUM FOR THE FEDERAL RESPONDENT IN OPPOSITION

The Solicitor General, on behalf of the federal respondent,
respectfully files this memorandum in opposition to the applica-
tion for a stay. |

INTRODUCTION

Last Term, this Court held that the Environmental Protec-—
tion Agency (EPA) had improperly failed to consider compliance
costs when evaluating whether it was “appropriate and necessary”
to regulate hazardous air pollutant emissions from power plants
under the Mercury and Air Toxics Rule (Rule), 77 Fed. Reg. 8310

(Feb. 16, 2012). Michigan v. BEPA, 135 S. Ct. 2699, 2704 (2015)

{gquoting 42 U.8.C. T412 (n) (1) (A)). That Rule establishes
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national standards that apply directly to affected power plants,
and 1t obtains significant public health and envirommental
benefits and thus advances the core purposes of the Clean Air
Act (CAA). In accordance with this Court’s decision, EPA
initiated a new rulemaking in which the agency will take account
of costs in reevaluating whether such regulation is “appropriate
and necessary.” 42 U.s8.C. 7412(n) (1) (A}. EPA exXpects to issue
a final revised regulatcry determination by April 15, 2016. In
December 2015, a panel of the D.C. Circuit unanimcously declined
to vacate the Rule pending EPA's final “appropriate and neces-
sary’” determination.

Last week -- more than eight months after this Court’s rul-
ing on the merits, and more than two months after the D.C.
Circuit declined to vacate the Rule -- the applicant States
asked this Court to¢ stay the Rule for the approximately six
weeks remaining before EPA expects to issue its revised determi-
nation. They argue that the D.C. Circuit violated the judicial
review provision of the Administrative Procedure Act (APA), 5
U.S5.C. 706(2), which they interpret to forbid the established
practice of remand without wvacatur. They assert that a stay 1s
necessary to protect their ability to seek this Court’'s review
of the D.C. Circuit’s refusal to vacate the Rule, and to avoid

compliance costs that will be borne by regulated power plants.



Those arguments lack merit, and applicants are not entitled
to relief. For many reasons, this Court is unlikelylto grant
applicants’ yet-to-be-filed certiorari petition. Those reascns
include (1) the fact that this case is governed by the CAA, not
the APA; (2Z) the absence of any conflict among the circuits with
respect to the question presented; and (3) the fact that the
Court’s ultimate resolution of the vacatur issue would have noc
practical impact on EPA’s regulatory program.

The D.C. Circuit reasonably exercised its discretion not to
vacate the Rule under its settled circuit precedent approving
remand without wvacatur 1in appropriate c¢ircumstances. That
circuit precedent is consistent with this Court’s teachings and
with the established practice of other courts of appeals.
Applicants do not assert any legally cognizable irreparable harm
to their own interests, and their proposed stay would undermine
the Rule’s significant contributions to protecting public health
and the environment. Applicants’ reguest should be denied.

STATEMENT

1. The core purpose of the CAA is “to protect and enhance
the guality of the Nation’'s air resources so as to promote thes
public health and welfare and the productive capacity of its
population.” 42 U.s.C. 7401 (b) {1). The CAA achieves this
objective by, inter alia, requiring EPA to regulate emissions of

“hazardeous air pollutants” from various categories of stationary



4

sources. See 42 U.S.C. 7412. The CAA generally regquires EPA to
publish and revise a list of stationary source categories that
emit hazardous air pollutants, and to regulate such emissions
from those categeories. 42 U.S.C. 7412(c) and (d). The CAA
contains a special provision addressing the circumstances under
which EPA must list fossil-fuel-fired power plants for regula-
tion under the program. 42 U.8.C. T41i2(n) (1) (A). That provi-
sion states that EPA “shall regulate [power plants] under
[Section 7412], if [EPA] finds such regulation is appropriate
and nécessary.” Ibid.

In 2000, EPA found that it was “appropriate and neces-
sary” to regulate power plants, and it accordingly listed such
plants under 42 U.S.C. 7412. 65 Fed. Reg. 7%,830-79,831 (Dec.
20, 2000). in 2012, BEPA promulgated the Rule, which (1) reaf-
firmed EPA’s prior “appropriate and necessary” finding, and (Z)
issued substantive standards restricting the emission of hazard-
ous air pollutants ~-- including mercury and other pollutants
toxic to human health and the environment -- from power plants.
See 77 Fed. Reg. at 9310-%311, 9367-9369. The Rule applied the
standards directly to peower plants, and it did nct impose any
obligations on States. When issuing the Rule, EPA expressed its
view that the costs of regulating power plants “should not be
considered” when making the “appropriate and necessary” finding

under Section 7412(n) (1)} {A). Id. at 932Z¢.
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2. Applicants (along with wvarious industry groups and
regulated entities) petitioned for review of the Rule in the
D.C. Circuit,. In 2014, that court upheld the Rule in full.

White Stallion Energy Ctr., LLC v. EPA, 748 F.3d 1222 {D.C. Cir.

2014) {per curiam). This Court granted certiorari to consider
“whether it was reasonable for EPA to refuse to consider cost”
when making the Section 7412(n) (1) (A) “appropriate and neces-
sary” finding. Michigan, 135 &. Ct. at 2704. The Court ulti-
mately held that EPA “must consider cost -~ including, most
importantly, cost of compliance -- Dbefore deciding whether
regulation [of power plants] is appropriate and necessary.” Id.
at 2711. The Court made clear, however, that EPA retained
discretion as to the precise way in which it would take acccunt
of costs when making the finding. Ibid.

In their merits briefs in this Court, applicants had re-
quested that the Court vacate the Rule.' The Court did not grant
that relief. Michigan, 135 S. Ct. at 271Z. Instead, the Court
remanded the case to the D.C. Circuit “for further proceedings
consistent with this opinion.”  Ibid. Applicants did not seek

rehearing or any other post~decision relief from this Court.

»  See Michigan Pet. Br. 5, 19, 48; Michigan Reply Br. 22;
see also Nat’l Mining Ass’'n Pet. Br. 45; Nat’l Mining Ass’n
Reply Br. 15.
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3. In response to the Court’s decision, EPA commenced a
new rulemaking to reevaluate its Section 7412 (n) (1} {(A) Tappro-
priate and necessary” finding. On December 1, 2015, EPA pub-

lished a proposal that considers costs and proposes to find that
regulation of haéardous emissions from power plants remains
“appropriate and necessary.” 80 Fed. Reg. 75,027, 75,029~
75,041. EPA has received public comments on that proposal, and
it expects to take final action on it by April 15, 2016. See
App., infra, 1lé6a.

In the meantime, the parties had returned tc the D.C. Cir-
cuit in accordance with this Court’s remand order. That court
solicited briefing and heard oral argument c¢oncerning the
appropriate form of relief in light of this Court’s decision and
the pending EPA administrative prcceedings. Cn December 15,
2015, the same D.C. Circuit panel that had originally heard the
case issued a three-paragraph, per curiam order that unanimously
remanded the proceeding to EPA, without wvacatur of the Rule.
App., infra, Za. As support for that dispcesiticen, the court

cited its prior decision in Allied~-Signal, Inc. v. U.S. Nuclear

Regulatory Comm’n, 988 F.2d 146, 150-151 ({(D.C. Cir. 1893).

Ibid. The court alsoc noted EPA’s representation “that [EPA] 1s
on track to issue a final finding under 42 U.3.C. §

7412 {n} (1) (A) by April 15, 2016." Ibid.
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Neither applicants nor any other party sought rehearing or
réhearing en banc in the D.C. Circuit. No party has yet filed a
petition for certiorari seeking review of the D.C. Circuit'’'s
remand order.
ARGUMENT

Appiicants have asked (Appli. 15} this Court to issue a stay
or injunction that would suspend the legal effect of the Rule
until either (1) EPA determines that regulating power plants 1s
“appropriate and necessary” under Section 7412(n) (1) (A); or (2)
this Court resolves applicants’ forthcoming petition for certio-
rari challenging the D.C. Circuit’s refusal to vacate the Rule.
The Court should deny that reguest.

To obtain a stay pending the filing and disposition of a
petition for certiorari, a party must show (1) a ™“reasconable
probability” that the Court will grant certiorari; (2) a “fair
prospect that a majority of the Court will vote to reverse the
judgment below”; and (3) a “likelihood that irreparable harm

will result from the denial of a stay.” Hollingswerth v. Perry,

558 U.s. 183, 190 (2010} (per curiam). When conducting this
analysis in close cases, the Court will “balance the eguities
and weigh the relative harms to the applicant and to the re-
spondent.” Ibid. To obtain an injunction pending appeal, a
party must show that (1) “the legal rights at issue are indis-

putably clear”; and (2) an injunction is “necessary or appropri-
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ate in aid of [this Court’s] jurisdictio[n] {in accordance with

28 U.S.C. 1651(a)}.” Turner Broad. Sys., Inc. v. FCC, 507 U.S.

1301, 1303 (1993) (Rehnguist, J., in chambers) (citation and
internal guotation marks omitted).

For at least four overarching reasons, applicants cannot
satisfy either of those standards. First, this Court is unlike-
ly to grant certiorari to review the D.C. Circuit’s unpublished
order declining to vacate the Rule pending EPA’s further action.
Second, because the D.C. Circuit reasonably declined to vacate
the Rule in accordance with settled administrative-law princi-
ples, it is unlikely that five Justices will wvote to overturn
that decision. Third, applicants cannot show that they will
suffer irreparable harm in the six-wesek period betwsen now and
April 15, 2016, when EPA expects to finalize 1its “appropriate
and necessary” determination. Finally, the requested stay would
harm the public interest by undermining reliance interests and
the public health and environmental benefits associated with the
Rule. The application lacks merit and should be denied.

1. Applicants indicate (Appl. 1) that they plan to file a
petition for certiorari challenging the D.C. Circult’s decision
not - to vacate the Rule pending EPA’'s forthcoming “appropriate
and necessary” determination. Although applicants do not fully
explain what the basis of that petition will be, they apparently

plan to argue that the D.C. Circuit’s decisiocn vieclates the
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remedial provision of the APA, 5 U.5.C. 706(2), as well as the
Court’s prior decision in this case. See Appl. 12-13. This
Court is unlikely to grant any such petition.

a. Applicants’ basic argument is that the D.C. Circuit’s
refusal to vacate the Rule conflicts with the APA’'s directive
that a reviewing court “shall * * * get aside” agency action
that 1s not in accordance with law. 5 U.5.C. 706(2}). Emphasiz-
ing Congress’s use of the term “shall,” applicants construe
Section 706{2) as categorically requiring that courts must
always wvacate agency action found to be unlawful. They assert
that the D.C. Circuit violated Section 706(2) by declining to
vacate the Rule. See generaily Appl. 5, 8, 13.

This Court is unlikely to grant certiorari to review those
arguments because Section 706(2) does not apply to this case.
Rather, this case is governed by the CAA’s ocwn judicial-review
provisicn, 42 U.S.C. 7607({d){9). Unlike Section 706(2), that
provision does not state that unlawful agency acticn “shall” be
set aside, but provides instead that “the court may reverse”
such action. Ibid. (emphasis added). That language indicates
that courts have discretion to fashion an appropriate remedy in
response to a successful challenge to agency action under the

CAA. See, e.g., Martin v. Franklin Capital Corp., 546 U.S. 132,

136 (2005} (“[Tlhe word ‘may’ clearly connotes discretion.”)

{citation omitted); see also Natural Res. Def. Council v. EPA,
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489 F.3d 1250, 1263 (D.C. Cir. 2007) {(Randolph, J.,‘concurring)
{noting difference between APA and CAA standards and concluding
that courts have “remedial discretion” under Section
7607(d) (9)) .2

For other reasons as well, this Court is unlikely to grant
applicants’ forthcoming petition for certiorari. Most im-
portantly, applicants do not and cannot allege any split of
authority ameng the <courts of appeals on the guestion whethep
remand without wvacatur is permitted under either the APA or CAA
review provisions. The D.C. Circuit has long recoegnized that
this remedy is appropriate at least in some circumstances, and

other circuits have reached the same conclusion.® No court of

2 gSection 7607(d) (2)'s standard of review unambiguously ap-~
plies to applicants’ challenge to the Rule. By its terms, that
provision covers “any action of the [EPA] Administrator to which
42 U0.8.C. 7607(d)] applies,” 42 U.S.C. 7607(d)(9), a category
that includes “the promulgation or revision of any ook Ok
emission standard or limitation under {42 U.S5.C. 7412{d}}.”
Ibhid. EPA promuligated the Rule and reaffirmed its “appropriate
and necessary’” determination through a Section 741Z(d) rulemak-
ing. Section 7607(d} also indicates that Section 7607 (d)(9)'s
standard applies to “any regulation under {42 U.S.C. 7412(n}],”
42 U.3.C. 7607{d){1){C), but EPA has taken the position, based
on the statute’s history, that the reference to Section 7412 (n)
is a scrivener’s error. EPA C.A. Br. 34-35 n.9 (Apr. 8, 2013).

? See, e.g., Natural Res. Def. Council wv. United States
EPA, 808 F.3d 556, 584 (2d Cir. 2015); Black Warrior Riverkeep-
er, Inc. v. U.S. Army Corps of Eng’rs, 781 F.3d 1271, 1290 (1llth
Cir. 2015); National ©Org. of Veterans’ Advocates, Inc. V.
Secretary of Veterans Affairs, 260 F.3d 1365, 1380 (Fed. Cir.
2001); Central Me. Power Co. v. Federal Energy Regulatory
Comm’n, 252 F.3d 34, 48 (1st Cir. 2001); Central & S.W. Servs.,
Inc. v. United States EPA, 220 F.3d €83, 6%2 (5th Cir. 2000),
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appeals has held that vacatur is required in every case where
agency action is held to be unlawful. And although some judges
on the D.C. Circuit have expressed disagreement with circuit
precedent permitting remand without vacatur in certain circum-—

stances, see, e.g., Milk Train, Inc. v. Veneman, 310 F.3d 747,

755-756 (200¢2) (Sentelle, J., dissenting); Checkosky v. S8EC, 23

F.3d 452, 490-493 (1994) (per curiam) (Randolph, J.), “[ilt is
primarily the task of a Court of BAppeals to reconcile its

internal difficulties.” Wisniewskld wv. United States, 353 U.S.

901, 902 (1957) ({(per curiam).®

Even apart from the fact that Section 706(2) does not ap-
ply here, this case would be an especially poor vehicle in which
tc address the propriety of remand without wvacatur, since the
Court’s ultimate resolution of that issue would have no practi-
cal impact on whether heazardous air pollutants from power plants

are regulated under Section 7412, EPA has represented, -and

cert. denied, 532 U.S5. 1C65 (2001); Idaho Farm Bureau Fed’'n v.
Babbitt, 58 F.3d 1392, 1399, 1401, 1405-1406 (Sth Cir. 1995);
Allied~Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 988 F.2d
146, 150 (D.C. Cir. 1993).

‘ Applicants cite (Appl. 8) two decisions in which this
Court has wused mandatory language to paraphrase the APA’s

judicial-review provision. In neither of those decisions,
however, did the Court consider -- much less conclusively decide
-- the guestion whether Section 706{2) precludes remand without
vacatur when an agency rule is found to be unlawful. Nor did

either decision discuss Section 7607(4)(92), the CAA “judicial-
review provision actually at issue here,
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applicants do not dispute (see Appl. 13-14), that the agency 1is
on track to take final action on its proposed “appropriate and
necessary” determination by April 15, 2016. That is well before
this Court would likely rule on applicants’ forthcoming certio-
rari petition, and many months before it could reasonably be
expected to decide the case on the merits if certiorari were
granted.

In its final action, EPA will either confirm that regula-
tion of power plants is “appropriate and necessary” or determine
that it is not. That decision will be subject to judicial
review at the behest of an aggrieved party. The determination
whether remand without vacatur was appropriate, however, bears
only on whether the Rule should remain in effect during the
brief interim period Eﬂgg; EPA decides on remand whether regula-
tion of power plants under the CAA's hazardous-—emissions program
is “appropriate and necessary.” Once EPA issues that finding,
the D.C. Circuit’s decision to remand without vacatur will have

no continuing practical effect.’

°  Once EPA issues its forthcoming “appropriate and neces-
sary” determination, any aggrieved party that challenges that
determination in c¢ourt can also seek a stay of that new rule
pending the disposition of its petition for review. Any such
request would be evaluated under the traditicnal stay criteria.
For purposes of the “likelihood of success” prong of the stay
inquiry, however, the relevant question would be whether the
challenge to the new rule was likely to succeed, 1i.e., whether
the reviewing court was likely to hold that EPA’s analysis of
cost was arbitrary, capricious, or otherwise contrary to law.
Any doubt as to the propriety of the D.C. Circuit’s earlier
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In the government’s wview, the guestion whether remand with-
out vacatur was appropriate will become moct when EPA issues a
revised “appropriate and necessary” determination. Applicants
assert that the case will remain live under the “capable of
repetition yet evading review” exception to the mootness doc-
trine. Appl. 14, That exception does not apply here because
there is no “reascnable expectation that the same complaining
party will be subject to the same action again.” Davis v.

Federal FElection Comm’n, 554 U.S. 724, 735 (2008) (citation and

internal quotation marks omitted). And even 1f the dispute
between the parties was not technically moot, ithe Court would
noet likely grant review in a case where its resoiution of the
vacatur issue would have no practical impact on EPA’s regulation
of power plants.

b. Applicants assert (Appl. 4-6) that this Court’s prior
decision in this case conclusively establishes that the Court
will grant certicrari to address the D.C. Circuit’s December
2015 order. That is not correct. Any petition for certiorari

frem the D.C. Circuit’s December 15, 2015, order would address

decision te remand without wvacatur would be irrelevant to that
stay ilnquiry, and 1t would likewise be irrelevant to the review-
ing court’s ultimate determination whether the new determinaticn
is wvalid. Thus, once LPA completes the current remand proceed-
ings, this Court’s resolution of the guestion that applicants
seek to present in their forthcoming certiorari petition would
have no bearing on EPA's ongcing authority under Section
7412 {n) (1) (A) to regulate power plants after considering costs.
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the propriety of the court’'s decision to remand the case to EPA
without wvacating the Rule. The Court in Michigan neither
decided that issue nor expressed any view as to its proper
resolution.

As noted above, applicants’ merits briefs asked this Court
to wvacate the Rule, see Michigan Pet. Br. 5, 19, 48; Michigan
Reply Br. 22, but the Court did not grant ﬁhat relief, see
Michigan wv. EPA, 135 S. Ct. 26%°, 2712 (2015). Instead, it
remanded the case to the D.C. Circuit, thereby allowing that
court to consider the parties’ arguments and determine the
appropriate remedy. Ibid. Applicants could have sought rehear-
ing of that aspect of the Court’s decision, see Sup. Ct. R. 44,
but they did nct do so.

The féct that this Court ruled for applicants on the merits
does not imply any particular view as to the proper remedy for
EPA’s failure to consider compliance costs as part of the
“appropriate and necessary” determination when it initially
promulgated the Rule. Michigan, 135 $. Ct. at 2712; see Appl.
4-6. As noted above, the D.C. Circuit and other courts of
appeals have long recognized that remand without vacatur can be
an appropriate remedy in certain circumstances. See p. 10,
supra. Because the guestion whether that remedy is appropriate

arises only when an agency action is held to be deficient in
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some respect, this Court’s merits ruling simply posed that
remedial questicn rather than answering it S

2. Applicants recognize that their application should be
granted only if their entitlement to relief 1is “indisputably
clear” and there is a “fair prospect that the majoritg of the
Court will vote to reverse the judgment below.” Appl. 3 (cita-
tion and internal quotation marks omitted). Applicants cannct
satisfy that demanding standard.

As noted above, the D.C. Circuit’'s remedial authority in
this case is governed by the CAA's judicial-review provision, 42
U.s.C. 7607{4)(9). That provision states that the reviewing
court “may reverse” -- not “shall reverse” -- an EPA action
“found to be * * * arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law.” 42 U.s5.C.
7607 (d) (8 (A). Even Jjudges wﬁo believe that remand without
vacatur is impermissible in APA cases governed by Section 706(Z}
have recognized that Section 7607(d){2) grants “remedial discre-

tien” in CARA cases. See Natural Res. Def. Council, 489 F.3d at

1261-1262 (Randolph, J., concurring).

Remedial discretion is also appropriate in cases governed

by the APA’'s judicial-review provision, 5 U.S.C. T06(2).

é Although Judge Kavanaugh dissented from the relevant as-
pects of the D.C. Circuit’s original decision upholding the
Rule, he did not dissent from the D.C. Circuit’s December 15,
2015, decision remanding without vacatur,
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Although Section 706(2) directs that courts “shall * * *  get
aside” unlawful agency action,lthe D.C, Circuit and the courts
of appeals have long recognized that the word “shall” in this

context does not require vacatur in every case where agency

action 1is found to be deficient. 5 U.5.C. 706(2) (emphasis
added); see p. 10, supra (citing cases). That appreoach is

consistent with this Court’s longstanding reluctance “to dis-
place courts’ traditional equitable authority absent the ‘clear-
est command’ or an ‘inescapable inference’ to the contrary.”
Miller v. French, 530 U.S. 327, 340 (2000) (citation omitted) .
This Court has indicated that Congress’s use of the word “shall”
does not necessarily displace that traditional eguitable author-
ity. See Hecht Co. v. Bowles, 321 U.S5. 321, 322, 330 (1944)
(construing statutory provision stating that an injunction
“shall be granted,” and explaining that this language did not

evince Congress’s “plain” desire to depart from “traditional

equity préctice”); see g¢generally Ronald M. Levin, “Wacation” at
Sea: Judicial Remedies and Equitable Discretion in Administra-
tive Law, 53 Duke L.J. 291 (2003) (defending legitimacy of

remand-without-vacatur remedy under the APA).

The discretion conferred by Sections 7607(Q) (9} and 706(2)
is not unlimited,. The D.C. Circuit has explained that “[tlhe
decision whether to vacate depends” on both (1) “the seriousness

of the order’s deficiencies {and thus the extent of doubt
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whether the agency chose correctly},” and (2} “the disruptive
consequences of an interim change that may itself be changed [by

the agency on remand).” Allied-3ignal, 988 F.2d at 150-151

(citation and internal quotation marks omitted}; see App.,
infra, 2a. The D.C. Circuit and other courts of appeals have
applied that commonsense approach and granted remand without

vacatur in numerous cases.’

7 See, e EME Homer City Generation, L.P. v. EPA, 795

.G,
F.3d 118, 132 (D.C. Cir. 2015) ({finding the rule’s emissions
budgets “invalid,” but remanding without wvacatur in light of the
“substantial disruption” wvacatur would have for emissions
trading markets); National Ass’'n of Clean Water Agencies v. EPA,
734 F.3d 1115, 1161 (D.C. Cir. 2013) (remanding EPA environmen-
tal standards for further explanation); Mississippi wv. EPA, 744
F.3d 1334, 1362 (D.C. Cir. 2013) (per curiam) [(remanding final
rule to EPA because the rule’s flaw was a “curable defect” and
“vacating a standard because it may be insufficiently protective
would sacrifice such protection as 1t now provides”) ({(citation
omitted), cert. denied, 135 S. Ct. 53 (2014); California Cmtys.
Against Toxics v. United States EPA, 688 F.3d 989, 994 (9th Cir.

2012) (per curiam) (declaring EPA’s action invalid after EPA
conceded flaws in i1ts reasoning, but remanding without wvacatur
because wvacatur would be T“economically disastrous” to the

affected industry party); Natural Res. Def. Council v. United
States EPA, 571 ¥.3d 1245, 1276 (D.C. Cir. 2009) ({per curiam)
(considering whether EPA cculd “cure” the legal flaws in a rule
when deciding to vacate some, but not all, of the rule’s provi-
sions); North Carclina wv. EPA, 550 F.3d 1176, 1178 (D.C. Cir.
2008} (per curiam) {(granting remand without wvacatur on rehearing
te Mat  least temporarily preserve the environmental values
covered by [the rule],” notwithstanding the “fundamental flaws”
identified by the court); Sierra Club v. United States EPA, 167
F.3d 658, 664 (D.C. Cir. 1999} (declining to vacate rule because
“EPA may be able to explain” its reasoning on remand); Idaho
Farm Bureau Fed’n, 58 F.3d at 1405-1406 {finding a “significant
precedural error” that would normally render the action “inva-
lid,” kut remanding without vacatur in order to pressrve a
species listed as endangered).
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The D.C. Circuit reasonably exercised its discretion when
it declined to vacate the Rule here. See App., Iinfra, Z2a

(citing Allied-Signal, 988 F.2d at 150-151). EPA had previously

explained that hazardous air pollutants emitted from power

plants pose serious hazards to public health and the environ-

ment. EPA Met. to Govern Future Proceedings 12-18 (Sept. 24,
2015). EPA ncted that mercury emissions in particular are
extremely dangerous to children and developing fetuses. Id. at

13. EPA also noted that in 2016 alcone the Rule is expected to
result in between 4200 and 11,000 fewer premature deaths from
respiratory and cardiovascular illness; 3100 fewer emergency
room visits for children with asthma; over 250,000 fewer cases
of respiratory symptoms and asthma exacerpbation in children; and
4700 féwer non-fatal heart attacks. Id. at 15-16. EPA also
emphasized that regulated entities would not suffer significant
disruptive consequences, and that EPA was acting quickly to
reevaluate its “appropriate and necessary” finding by April 15,
2016, Id. at 5-12, 18-20; see App., infra, Z2a (noting EPA’s
representation that it was “on track to issue a final finding”
by that date),.

The applicable judicial-review provision and this Court’s
decision in Michigan thus left the D.C. Circuit with discretion
to decide whether the Rule should remain in effect pending EPA's

“appropriate and necessary’” determination on remand. The court
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reascnably exercised that discretion when it declined to vacate
the Rule. Whatever the proper scope and application of the
remand-without-vacatur remedy in APA c¢ases, applicants cannot
plausibly argue that their entitlement to relief is “indisputa-

bly clear.” Turner Broad., 507 U.S. at 1301 (Rehnquist, J., in

" chambers!}.

3. Applicants alsc fail to establish that they will
suffer irreparable harm if the Rule is not stayed or enjoined.
Applicants assert that they are entitled to relief in light of
{1) the “hillions of &ollars in compliance costs” that have

already been spent to comply with the Rule; (2) the $158 million

- per year in ongoing monitoring, recordkeeping, and reporting

costs necessitated by the Rule; and {3) the possibility that
this Court will be unable to grant effective relief at a later
date in the absence of a stay. See Appl. 9-10, 13-14. Theose
arguments lack merit.

a. Applicants emphasize (Appl. 9, 12) that substantial
sums have been spent by power plants to comply with the Rule
since its promulgation in 2012. But applicants themselves
assert (Appl. %) that those costs “ha[ve] already been lost” and
are “irrecoverable.” Such past harm is not & sufficient basis
for obtaining a stay cor injuncticn because the purpose of such

relief is to prevent future harm. See Hollingsworth, 558 U.8.

at 190 (applicant must show “a likelihood that irreparable harm
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will result from the denial of a stay”) (emphasis added); see

also Winter wv. Natural Res, Def. Council, 555 U.S. 7, 22 (2008)

{explaining that, to obtain a preliminary injunction, an appli-
cant must show that he “is likely to suffer irreparable harm
before a decision on the nerits can be rendered”) {citation

omitted); 11A Charles Alan Wright et al., Federal Practice and

Procedure § 2848.1, at 139 (2d ed. 189%5) {(“A presently exisﬁing
actual threat must be shown.”}.

b. Applicants also assert (Appl. 9) that the Rule imposes
cngoling monitoring, reporting, and recordkeéping requirements,
entailing compliance costs of approximately $158 millicn per
year. But States are not directly regulated by the Rule, and
applicants themselves have not incurred and will not incur those
costs. Rather, the Rule imposes the requirements on individual
power plants. See 77 Fed. Reg. at 9367-8369; see generally

Ruckelshaus wv. Monsanto Co., 463 U.S. 1315, 1316 {1983)

{(Blackmun, J., in chambers) (noting that an applicant for a stay

“must meet a heavy burden of showing * * * that the applicant

will suffer irreparable injury”) {emphasis added; citation
omitted) Although many regulated entities were aligned with
applicants in seeking Jjudicial review of the Rule, no power
plant cr industry group has joined applicants’ present request

for a stay, and the majority of the regulated entities that
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challenged the Rule did not seek wvacatur of the Rule in the D.C.
Circuit on remand.®

Keeping the Rule in effect for the short period of time be-
fore EPA issues a revised “appropriate and necessary” determina-
tion will simply maintain the status quo, and it will not unduly
burden the regulated power planﬁs. Conversely, granting a stay
would overturn the status quo and could create confusion and
uncertainty for such plants, as it could upset contractual
commitments and construction plans that power plants have
already made.’ In any event, “ordinary compliance costs are
typically insufficient to constitute irreparable harm.” Freedonm

Holdings, Inc. v. Spitzer, 408 F.3d 112, 115 (2d Cir. 2005):

see, e.g9., A.C. Smith Corp. v. FTC, 530 F.2d 515, 527-528 (3d

Cir. 1976).1°

s The absence of any concrete injury to applicants them-
selves -- as opposed to regulated entities that have not re-
quested a stay -- also calls into question applicants’ standing
to seek this Court’s review of the D.C. Circuit’s December 15,
2015, decision. Although applicants were petitioners in Michi-
gan, there was no reason to examine their standing at that time,
since industry petitioners that were directly regulated by the
Rule alsc invoked this Court’s Surisdiction. See, e.g., Massa-
chusetts v. EPA, 549 U.S. 497, 518 {2007).

* see generally Mot. of Industry Resp. Intervenors to Gov-

ern Future Proceedings 13-18 (Sept. 24, 2015); Consolidated
Response of Industry Resp. Intervenors in Opp. to Pet. Motions
to Govern Future Proceedings 4-8 (Oct. 21, 2015).

1o Most regulated sources have already complied with the
Rule, and all scurces have had the opportunity to seek adminis-
trative relief through EPA’s Office of Enforcement and Compli-
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c. Applicants’ litigation conduct in the most recent phase
of this case further undermines their assertions of irreparable
harm. This Court issued its decision in Michigan on June 29,
2015, Applicants did not then seek rehearing to reguest vacatur
of the Rule. The D.C. Circuit sclicited briefing ahd heard oral
argument on the vacatur issue, and 1t issued i1ts decisicn
declining te¢ vacate the Rule on December 15, 2015, Applicants
then waited more than twoe months -- until February 23, 2016 --
to file their application in this Court. Their requested stay
would expire by its own terms, moreover, as scon as EPA issues
its revised “appropriate and necessary” determination, which EPA
anticipates will occur by April 15, 2016, See Appl. 15.
Applicants’ months of delay in seeking six weeks’ worth of
relief suggests that their assertions of irreparable harm are
overstated.

d. Applicants are also wrong to suggest (Appl. 14) that
this Court can “preserve its jurisdiction [over their forthcom~
ing petition for certicrari] by staying the Rule now.” The stay
that applicants reguest would not prevent EPA from completing
its current rulemaking and issuing a revised “appropriate and

necessary” determination. Once that determination is i1ssued,

ance Assurance if their continued operation i1s c¢ritical for
maintaining reliability. See App., infra, 16a-20a.
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the D.C. Circuit’s decision to remand without wvacatur will have
no continuing practical effect.

Whether applicants’ challenge to the D.C. Circuit’s remand-
without~vacatur order will then become moot depends on the
application of the “capable of repetition yet evading review”
exception to the circumstances here. See p. 13, supra. But
that inquiry will not depend in any way on whether the Rule was
allowed to remain in effect during the last few weeks before
April 15, 2016. Indeed, rather than simply preserving the
Court’s Jurisdiction to decide the remand-without-vacatur
question, entry of the requested stay would have the practical
effect of deciding that question in applicants’ favor, by
divesting the Rule of operative legal effect until EPA issues a
revised “appropriate and necessary” determination. The regquest-
ed stay therefore is not “necessary or appropriate in aid of
[this Court’s] jurisdiction{l.” 28 U.S.C. 1l651(a}.

4, Applicants’ claimed harms are in any event outweighed
by the significant benefits of keeping the Rule in place for the
six weeks until EPA expects to issue 1ts revised “appropriate
and necessary” finding.

First, a stay would undermine the significant public health
and environmental benefits achieved by the Rule. EPA originally
estimated that full compliance with the Rule in 2015 alone would

lead to an §8% reduction in hydrogen chloride emissions, a 75%
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reduction in mercury emissions, a 41% reduction in sulfur
dioxide emissions, and a 19% reduction in particulate matter
emissions from coal-fired units greater than 25 megawatts. See
77 Fed. Reg. at 9424. Each of those air pollutants is assocciat-
ed with sericus public ‘health and environmental effects, such as
delayed development and learning disabilities in children,
cancer, lung irritation and damage to kidneys, reprcductive
problems in fish and fish-eating mammals and birds, and environ-
mental degradation due to acidification. See 77 Fed. Reg. 9632
(Feb. 17, 2012); 76 Fed. Reg. 24,978, 24,994-24,997, 25,000~
25,005, 25,016 (May 3, 2011); 65 Fed. Reg. at 7%,827-79,830. As
noted above, EPA also expects that full compliance with the Rule
in 2016 will result in a wide array of gquantifiable health
benefits, including 11,000 fewer premature deaths from respira-
tory and cardiovascular illness and 3100 fewer emergency room
visits for children with asthma. See p. 18, supra; 77 Fed. Reg.
at 9429 (Thl. 9); see also 77 Fed. Reg. at 9305-9306. To the
extent that a stay induced regulated parties to cease complying
with the Rule’s requirements -- and a stay would serve no
evident practical purpose if it did not have some such effect -~
~ the stay would likely entail a corresponding impairment of
public health.

In addition to the significant public health and environ-

mental benefits of the Rule, wvarious States are currently
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relying on the emission reductions obtained by the Rule for
regulatory planning under a number of EPA programs. See App..,
infra, 23a-25a. For example, States rely on such reductions for
purposes of (1) reguesting area redesignations from nonattain-
ment to attainment of national ambient air quality standards and
for setting enforceable limits in planninﬁ for attainment of
those sténdards; (2) demonstrating reasonable progress under the
CAA’s regional haze pregram; and (3} calculating total maximum
daily loads of mercury in waterbodies under the Clean Water Act.
Ibid. Accordingly, a stay of the Rule could complicate state
implementation of other environmental programs, especially given
the ongoing nature of States’ regulatory planning. A stay could
also disrupt the status quo and perhaps ultimately increase
compliance costs borne by sources that have taken steps toward
installing controls. See p. 21, supra. That may explain why no
regulated entity has Jjoined applicants’ reguest for a stay of
the Rule.

In short, the balance o0f the eqguities weighs strongly
against granting applicants’ stay request. This Court should
allow the Rule tc remain in effect for the anticipated six-week
period that remains until EPA issues 1its revised “appropriats

and necessary’” determination in April 2016,
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CONCLUSION
The application to stay or enjoin the Rule should be de-
nied.

Respectfully submitted.

DONALD B. VERRILLI, JR.
Solicitor General

MARCH 2016
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Huited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 12-1100 September Term, 2015
EPA-77TFR38304
Filed On: December 15, 2015

White Stallion Energy Center, LLC,
Pefitioner
V.
Environmental Protection Agency,

Respondent

American Academy of Pediatrics, et al,,
Intervenors

Consolidated with 12-1101, 12-1102,
12-1147,12-1172, 12-1173, 12-1174,
12-1175,12-1176, 12-1177, 12-1178,
12-1180, 12-1181, 12-1182, 12-1183,
12-1184, 12-1185, 12-1186, 12-1187,
12-1188, 12-1189, 12-1190, 12-1191,
12-1192, 12-1193, 12-1194, 12-1195,
12-1196

BEFORE: Garland, Chief Judge; Rogers and Kavanaugh, Circuit Judges
ORDER

Upon consideration of the joint motion of Certain State and Industry petitioners to
govern further proceedings, the motion of Tri-State Generation and Transmission
Association Inc. to govern proceedings on remand from the U.S. Supreme Court and
supplement thereto, the joint motion of the State, Local Government, and Public Health
respondent-intervenors for remand without vacatur, the motion of respondent EPA to
govern future proceedings, the motion of Industry respondent-intervenors to govern
future proceedings, the response of EPA to petitioners' motions to govern future
proceedings, the response of Certain State and industry petitioners {o motions to govern
further proceedings of respondent and respondent-intervenors, the response of Tri-State
Generation and Transmission Association Inc. to motions to govern and the supplement

(la}
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FoR THE DISTRICT OF CoLumBIA CIRCUIT

No. 12-1100 September Term, 2015

thereto, the joint response of the State, Local Government, and Public Health
respondent-intervenors to State and Certain Industry petitioners’ motions to govern, the
consolidated response of Industry respondent-intervenors to petitioners’ motions fo
govern future proceedings, the response of the Utility Air Regulatory Group (“UARG”) to
federal respondent’'s motion to govern future proceedings, the joint reply brief of the
State, Local Government, and Public Health respondent-intervenors, the reply brief of
Certain State and Industry petitioners in support of their joint motion to govern further
proceedings, the reply of Tri-State Generation and Transmission Association Inc. and the
supplement thereto, the reply of EPA in support of its motion to govern future
proceedings, the reply of Industry respondent-intervenors in support of their motion to
govern future proceedings, and the oral arguments of counsel, it is

ORDERED that the proceeding be remanded to EPA without vacatur of the
Mercury and Air Toxics Standards final rule. See Allied-Signal, Inc. v. Nuclear
Regulatory Commission, 988 F.2d 148, 150-51 (D.C. Cir. 1993). In so doing, we note
that EPA has represented that it is on track to issue a final finding under 42 U.S.C.

§ 7412(m)(1)}(A) by April 15, 2016.

Pursuant to D.C. Cir. Rule 38, this disposition will not be published. The Clerk is
directed to withhold the issuance of the mandate herein until seven days after resolution
of any timely petition for rehearing or petition for rehearing en banc. See Fed. R. App. P.

41(b): D.C. Cir. Rule 41.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: Js/
Ken Meadows
Deputy Clerk
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DIS’I’RICT OF (,OLUMBIA CIRCUI’I‘

“White Seallion Briergy Center, LLC; etal,

Pétmoners;.

(and C(}nsohdqrcd cassy

United States Environmentl Ploseetion Ageney,

Respondent:

DECLARATION OF JANET G; MCCABE

I Buckgiound

1. IJaner :f;;j;.--;a\,_sf;_ga;is_g,ag;:j-_;gm..umlep,}mmx_ry~fo£ petjuzy under the liws of
‘the United States of Ametica: that the following sratemients are.true and correct to-the
hest o it':my knowledge and baliefand that they are based upon my pc-.rsmmli'_]_;nm\rlcg‘:i“gc::-
or on informadon contained in the records of the: United States Enviro nmental
Protection Agency (EPA) or on information supplied to me by employees under my
supervision and employees in other EPA offices.

2. T am the Acting Assistant Administrator for the Office of Airand
Radiaton (OAR) at the PA, 4 posidon 1 have held since July 19, 2013.1 previously
scrved as the Principal Deputy to the Assistant Sdmimistrator for this office from

November 2009 o July 18, 2013, OAR s the lnadqmmus based EPA office that
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administers the Clean Air Aetand dﬁvda_ps- national programs, rechnical policies and.
segulations E(’)_ifvcoﬁ irolling air pollution and 1517@;’:Ccﬁ11'g_pu’b‘lit{ hialth and welfare.
OAR s concerned-with preventing and respondiag to ait-quality issues including
ndusrralais pollution; pouunonhmnw_mclu and edpings, toxic it polluwants, acid

sy, sreatospheric ozene depletion and climate change.

3. Prorto joining the BPA, T served ag the Bxecutive Director of

Improving Kids” Bavironmeat, Ing., andasan adjuner-faculty memberar the Indiana.

‘_Uiii-*#,‘rc't-sit;_y S’c‘h’aul{i(}}‘? Med ic‘:-i’ﬁc;;: epasment of Public Health. From 1995 to 2005, I :

held several leadership positons in the Indiana Department of Envitonmental

Managenient’sOffice of Alr' Quiality and was the office’s Assistant Commissioner;

from 19 98/6.2005. Before coming to Indiana in 1993, T served s Assistant Attorney
Guu.m]fozuwimnmuntﬂlpm thnrJn for the Commonsvealth of Massachserts.and
Assistany Secretary for Bayironmental Impact Review. T received an undergraduate
degree from Harvard: College in-1980-and J.1D. from: Harvard Law School in 1983.

4. As part of my duties ay Acting Assistant Administrator of the Office of
Air and Radiarion, 1 oversee the development and implementation of regulations,
policy and guidance under scction 112 of the Clean Air Act (“CAA” or “Act”), 42
LLS.CL 47412, the national emission standards for hazardous aix pollutaats
(“NESHAP®) program, including development of the NESHATR for coal- ane oil-
fired clectric uiility steam generating units {“power planes”) that is the subject of this

litigation. Secrion 7412(c) of the Act requires FPA 1o regulare emissions of the
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approximately 180 hazardous air polluents listed i section 7412(h) frony srationary
industtial soutces, referred to-as “source categosies” 42 US.C. § 7412(¢). The statute
requires EPA 1o list for reglilation all sonree categories that contain at least oneniajor

“statidnagy qc‘urf:;,,' 1d.E m statiite also-requires BPA 1o list.and regulate drea sonrces’

of hazardous dir Pcﬂlu tants cansistent with seetons 7412(0)(3) and ((6)° 14 §§

TAR240(3); (6 Ax tequired undet the Aoty EPA has developed adist of major: and
-are source-caregorfes thit must méet séction 7412(d) endission standards o conpol
thcir emigsions of hazardous alr pollutanits,

B Forall haziedons air pellutants: emitted by major-sotrees EP:X 43

reqi ifed. to.establish umsmom ;;Hnd‘udb, Lommonfy knowsn s nximurnachievable

contral technolsgy Hoor™ or MACT oot standards, that require spurces ity the
listedd category to controlthel endissions to: the levels of the best performing 12
percent ¢f mufce_s;inri:lfia"t"c:ir‘f;gor_g:'.{?cjr_;so:urc.c categorics swith 30 pr:more sources. 5{’(’

lso 2. § TALZ{D(3)B) (requiring MACT fopss to be hased on the performance of the

' Seetion 7412(a )g\i) defines a major seurce as any stationary source orgroup ol
stationary sources located within a contiguous arca and under common control that
emits of has the porential to emitar least 10 tons per year of any single hazardous air
polluiant o more than 25 tons pet year of any combinaton of hazardous ait
pollutants.

? Section 7412(a)(2) area sources are stationary sources of hazardous air pollutants that
Are NOL IMAJOL SOUICES,

* For specific hazardous atr pollutants identified in secuon 7412(c)(6),
ro identify sources, including area sources, that account for ar least 90 percent of the
aggregate emissions of rhe identified pollutants, and regulate those sources based on
emissions standards that reflect the best performing sources or with respect 1o a

healdh threshold under 7412(Q) (4).

PPN s xrcnguircd

s
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hist 5 soyrces for soirce eategosies-with less than 30 soutces). P must alsn.

determune whethéir to L-‘s‘r.zib_ﬁsh NLACT standards thore stringent than the MACT floor.

after considering cost, eneigy tequiréments and nen-ilr quality healty and

envitonmental cffects. Td § 7413 (@)(2). EPA Isspecifieally aurhorized to

subeatepotize a source categoty by class, type or size of sourses. 1d.-§. TA12() (1)

ay ftavide sonteesiup to thiet yeats tocomedntg.

‘complianegendestandads blishied, and BPA and ditle ¥ permiting au thorities. -
—usually §tate dgencies —may provide sources an additonal yeat i it neeessary *fot

the installation of wontrols.” [ § T4126)(3)(\): 40 CIR, §036().

6 e 1990:G x*\\ITI}QTILII'I}CHMC‘ull])h‘\hcdﬂ i le Provision-—secon:.

'?412(n)(1)~——«fm‘ T:J’A}todumjmne whether o list power planits. for :I@"gl,il':itifii} of
hﬁ"z’i':lfrt_j.é.}iﬁ:ﬁii‘,,[f)'_itﬁ_iﬂ"ﬁta nts. '. ,‘5’&*4\2{.55(, § T2 (A); weeadr New Jersey v, EPA; 517
1.3d 574, 578 (DC Cir. 2008). .U;hlgli'c*r secrion 74120, Congress direcred HPA:
to performe astudy o £ the hazards to public health of hazardous air pellutant
enussions from power plants. (f"U-l’ﬂily Srudy”) reasonably anticipared o occur i frer
implementation of the e IV acid main program and other CAA pm:ogm.lﬁs and also.
derermine alternative control straregies for hazardous air pollutant emissioas from
such sources and report those findings 1o Congress by Noyember 1993, or within 3

vears. 1d. Section 7412(n)(1MA) further provides thar 1IPA shall regulate power

FIPA complered the Utility Study in 1998,
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plans pugsuanit.to section 74124f the Agency derermings that regulation of hazardous
airpollurant enissions From pawer plants is appropriate and necessary, after
considertng the resilis of the:seeton 7412(n) (1{Y) Utility Swady. 44

Y(BY diresrs theAgency to conduct a study pf imedeury

-emifssions from jower plants, miunicipal wasre combuistion uniss, and other Sources,
“Méreuty Study”yand 1o reporr the findings of this

including dtea sourcesiof ineicis

¢ November 15,1990 12§ 7412(m(1)(B): In

Lﬂﬂducrmg ‘“ﬁéﬁf}%‘:’ﬁf@u;if ‘Study, :C:'ffmgfcsssins"t‘z:utteti HPA 1o “consider the rare and:

‘mass 6f stich-ernissions; the léalthand environmental effects 6Esuch emmsions,

rechnelogies which argavailable ro-conol sueh emisstons, and the costs.of such.

o pulilicaring, BPA silsjected the Mercnty Study 16 twe

extensive th‘-imwtm ews: Sty Feid. Reg, 9304, 9307 (Felb: 1 2,201 2.
(.’Imagr'_ess: s@pin:atcly- rnSchcii "i;'ld;i-.;?:s}‘mi"(fmal Instittte of Enviranmesral Health Selences-
and-the Nadonal Acad émy of Sclences to perform additional i’n.depcﬂdeﬂ_r-r:-t.udi_es (o
determine the threshold level of mescury exposure betow which adverse humian health

effects are notexpeated to.occur in event the most sensitive members of the

population. Jd. This exposure level is commonly referred ro as the refetence dose.

FEPA completed the Mercury Study in 1997, Nonwithstanding the stannoty
requirement that this study be completed before the Unility Swudy, EPA completed the
Mercury Study first and used many of the results of rhar srudy 1o develop the mercury
related information in the Usility Suudy.

i1
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8. In December 2000, after considering the studies required by section
7412(n)(1} and other relevant information; including mercuty emissions data from
power plants, the EPA made a finding that it is appropriate and necessary to regulate
hazardous air pollutants from coal and oil-fired electtic generating units and listed.
those sources pursuant to section 7412(c), making coal- and oil-fired power plants
subject to tegulation usder section 7412(d). 65 Fed. Reg. 79,825, 79,825-31 (Dec.. 20,
2000) (2000 finding), Spec',iﬁ;(:al-l'g?f, EPA found that coal- and oil-fired power plants
“are the .largest:,donicstic-s__ourcc of mercury cmissiomsl and mercury in the
environmentpresents significant hazards to public health. and the epvironment.” Id at
79,830. The Agericy took note that the National Academy of Sciences study had
confirmed EPA’s own résearch concluding that “mercury in the environment presents
a significant hazasrd to public health,” Id. Moreover, in the 2000 finding, EPA
explained that it is appropriate to regulare hazardous air pollutant emissions from
coal- and oil-fired units because we identified certain control options that we believed
would effectively reduce those emissions from such units. I The 2000 finding also
concluded that it is “necessary” to regulaie hazardous air pollutant emissions from
power plants under section 7412 “because the implementation of other requirements
under the CAA will not adequatcly address the serious public health and
environmental hazards arising from such emissions identified in the Unlity [Study]
and confirmed by the [National Academy of Sciences| Study, and which section 7432
15 ntended o address.” 1

0O
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9. In May 2014, EPA proposed for comment section 7412(d) standasds. for
cf:)‘_n:ls and oil-fired power plants. 76 Ied, Reg, 24976 (May 3, 20?11-'1_), [ thatacton,
the EPA. c'_f:mﬁ,irmé,gi- that the 2000 finding and lising of power plants: repain v alid
Dased on 'c;c‘-');;nsi’é’i_.éi':éifrics'n of the information available at the time of that fnding, and

the Agency reaffitnied that it is appropriate-and necessary to regulare hazardous aie-

pollurasit-emissions: from conle and oil-Bred power plants afterconducting new peérs

1L‘mwedm;:11)£c<§ dmmn‘?tmmngﬂmrmxci: emissions fom powes planrbca nmwc jio%

posé:l}iazard § fo publie hcﬂlthand theenvironient md that those hazards. will norbe
addtessed through implementation of the other CAA provisions applicable o powes

-1:‘:,l"ﬁﬁ't>‘;=:; EPA revised the newsinalysesin response to comments: by BPA’s Seienge

subshic coiments and confitied theappropriate and fiecessaty:

Advisory Bodrd 4
filing And Biting of povver plants when the Agency issued the final Meroury and Ade
‘T'oxies Standards (the “Rule”). See 77 Fed. Reg. ut 9362-64.

10; *Phe final Rule ser numeric emission standards to-contro) metcury, other
hazardous merals {e.g, arsenic and nickel), and hazardous acid gases (¢4 hydrogen
chloside, hydtogen cyanides and hydsogen fluoside) I;J;(-nn power plants. The rule also
established work pracrice sandards © control emissions of organic hazardous air
polluranes such-as dioxins and furans. BEPA provided alrernative or surrogate
standards for non-mercury metal hazardous air pollutants and acid gas hazardous ai
pollutanrs. Specifically, for non-mercury merals, FPA esmbhished filrerable particulate

matter and toral merals limits as surrogates for the individual non-mercury metal
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hazardous air polluradgs, and fopacid gas hazardouvs air po Dutants, LPA established
hydrogen.chlorde and sulfur.dioxide as surrogates, The surrogate standards allow
many affected facilities 1o vrilize monttoting devices thatare alveady in: place; thus.

loweting Hie complinnce costs for the affected vinits. See 76 Fed. Reg. at 25,038-39;

1. Thisdechmionis filed i supportof the EPA% Motion for Rémand

withiont Vacatir in Phire Seallin Einergy Ceter; LG

, P, Noi 121400 (asd

“consolidated cases) (1.0 Cir):

1. Public Health and Environmenial Benefits of the Rule

12, Hazardous air pollutants emitéd .iﬁ:amc'@fﬂé-;_1[13@3::{'-‘531#51“&;1:.]3(?}xVe,17,-,'p}'gi‘1its‘ ‘

Aressoeiire d witly serious adverse health and environmental effects: Merciry emitted:
from-posver jafl%ui - may: be miﬁ{iiiifcﬁfmeﬂ? arihie enviro nmest IO muzhylmucuiy,a
-liighiy: r,ja:;-ig;-pcfs,istcxit_;pal‘l'xn‘fan__gz- tharacenrhulites in the 'fomi“-_clim_iﬁ;i €8 prﬁ;tj:izﬂiy e
tissué of Ash, People consuming these-methylmercury-contaminated ﬁsh also ingest
and bioacecumulate the methylmercury, which can-cause neurotoxiceffects.. Children,
and even mote s developing feruses, are cspe_ciﬂﬂy susceptble ro-methylmercury:
effects beeanse their developing bodies are more highly sensifive to.its effects. 76
Fed. Reg, at 24,977-8. Children who are prenatally exposed to even low
concentrations of methylmercury are at mcreased risk of poor performance on
neurobehavioral tests, such as those measuring attention, fine motor tuncton,
language skills, visual spadal abilitics, and verbal memory. Jd ar 25018, According to

the Natonal Academy of Sciences, these neurodevelopniental effeets from
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merhylmercury c:i:pmsure-inckldc the ability of children 1o learn and succeed in schonl.
I, ar 25001

"The population at highest tisk are ¢hildren of womign who consume Jasge
ampunts of fish qnd f{‘)ﬂ;}'_ Qi?‘Sciiffﬁfﬁ),i} duting pregnancy: bomc p Dlﬂom g] f ﬁ'lc
population; including anglers, Asiap-Americans, and members of some Natve

consumption:due

asigd Fish

Ametican Fribes age pattculady affecred be
0 c;ﬂ.tm_fal‘andi CCONOIIE TEASONS. T iu:t,tlmv maythive 113¢r11§f1h1'¢.fCiiLﬁ§F- upmmcb
that are twice as highag the avérage US, population, Ad. ar 24,978, 24,984, f[n.

additon, mercury hag been linkedto adverse-envir amenial effects; inclading adverse
reproduictive effeets oif nuimerois speeies of fsh, as well asadverse hehavioral.

P h}b!c)k’)gu.ﬂmd rq)mdu(;tm (Jffu,t\ insevera] 5p£um of iibhnt,'llimganIStm:i

: :11a-:a=113§:i}.s.‘ Jdat 2,4;598_3i1125:;0.3.3%‘13.-

13, iIn édﬂiﬁ'{f} o tor efeary, the Ruleseduces emissions of -suvc--mj @rher
hazardous air polluianr- metal§ linked tosérious health impacts, Adverse noncancer
health cffects associared with non-mercury hazardous air pollutants include chronic
healih disordess: (c.g, itritation of the lung, skin, and mucus membranes, effects on
the nervous system, and damage o the kidneys), and acure health disorders (e.g., lung
irrirarion and congestion, alimentary effecrs such. as nausea and vomiring, and liver,
kidney and nervous system effects), Seeid at 24978, Hazardous air pollutant merals

such as arsenic, nickel, and chromium have been classified #s human carcinogens, and

caddmium s classifted as 2 p;:(_)b:!blu human carcnogen. [azardous air pollutant metals
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such as lead and seleniunt also have potgntially serious noncancer health effects,
Childsen ate miote sensitive to the effects of lead than adules and no safe blood fevel
has been determined for childgen. Fetuses exposed torleadin the womb may he biosn
prematutely or have lower aweiglivy at birth; esposute i the womb, in iifancy, ot in
carly cliildbood miay also stow mental development dud catse lower intelligence later
in childhiced. Biposure to seleniimcan c*ts,l‘ieswmcmpn’mf}‘fﬂc‘:t“ 1d.at

14, Acid gas hasardous air pollumants such as bydrogen chloride, hydiogen
fusride, and hydrogen-eyanide add to aleady highamosphericlevels of othes
chtonic sespitatory tosicanss and o envirormental degmdation due toacidification
I 2t 25,016, 306 aloo 77 Fed. Reg; '1t9362M my sensitive ecosystems are alrcady

-ex_pc’riéxiici'ng-,;\cifcﬁ-'ﬁ;cmi;{) 1, and tecent cwdem,e iridicates thir hydrogen f‘t:]_'h.'l(j):ijrid(_': can be-
rranspotred long d'i's'ta'uc‘:csan;idf’a‘g@avﬂtﬁ acidification in locanons distant from:
emissions sources,; 77 Fed: Reg: at 9362,

15, To conunction with the fnal Rule, the TPPA conducted a Regulatory
Tmpact Analysis (Rf}l:\;) pursuant to Hxecutive Orders 12,866 and 13,563, Regulatory
Impacr .f\nniysis for the Tnal Mercury and Ay Toxies Srandards, December 2011,
I){.JCL‘,(‘.‘I‘ No. EPAHQ-OAR-2009-0234-20131, Arr. A, The FPA estimared that the
aniual monetized benefits of the Rule in 2007 dollars would range berween $37 to
$90 billion, using a 3 percent discount rae, and $33 billion to $81 billion using a 7
percent discount rate. AN a3 (155-1). The cost of the Rule, which accounted for

|0
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compliance, monitoting, and reporting costs, was cstiniated at-$9:6 billion an 2007

dollars: Id av 46,'(3:—5 1), The nerannual ;q;j,:u_m’ﬁ-ﬁ’n}ijic besnefits of the Ru}_e{\,,()n(:‘e fully

implementedin 2016, wouldiexceed the Rulé’s toral costs. By berween $27 billionand

2

$80-billion in 2007 dollirs ata 3 percentdiscount tate, or $24 to $71 billion usinga 7

percént discount tate: Ja, at L0181, Weconchuded thar implementation of the Rule

“is expected, based putely on ¢conothie efficiency criteria; o provide sociery with ar

significant ner gainidn social welfaie, o ngwm the Hmited set of hiealth and

ertvironinental effects we wert able: t{)quarlltlf}” 1
16, When analyzing thecosts and benefits for this Rude, the EPA applied.

peer-reviewed methods and explained Ty detdil the empirical basis-for out conelusions.

Iy keeping with the di

R

ecutive Order

ctives of the'] s, i the RIA EPA characrerzed
in detail the sourees. ‘o,:f: Q ncu“lnnes IEfLLnngUmbme fies es dmaies; including the
many unquantifidble health andenvivonmiental benefits associated with reductionsin
hazardous air pollutants attributable to the :Rujc;. See 77 Yed. Reg: 9432; see alio, e,
At Aar 1'1.’«.'15*(,!328»9 tor -13) (l’iSt'ing the many humarn health benefirs that could not
be quantified pi monetized), There are many obstacles to fully quantifying and
monetizing these benefits; including gaps in toxicological data, uncertainties in
extrapolating results from high-dose animal experiments 1o estimare human effects a
lower doses, imired ambient and personal exposure monitoring data, difficulnies n
tracking discases such as cancer that have long lateney periods, and insulficient

ceonomic rescarch to support the valuation of the healech impacrs often associn ted

I
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with exposure 1o individval hazasdous airpollutants. Att. A at 57-61 (4-62.to -66).
For example, EPA eould quantfy and monefizeonly aine of the benefis atuibutable
tor reclustions invmereury, and the Agency ¢ould not quantify oy monetize-any of the

hier: hazrdeus air pellurant emissions from:

benefits atuibutable to-reductions i

power pl’mh becanse of ux‘hw '11141310 dat: ni auta‘cejzmialﬁfc:s; associated ‘wi‘-t’:la:fihpuf

parameters:. $2077 Fed: mg. at: 936_? "‘306 A At 52-R9 (457 1o <94), The many

unquantifiable benefits of: hclhﬂu, By spduicing the ficidesice of cancer or tediicling

adverse effeets o braisy, dt,vcloplm.nt, and; mmmw Faietions. aside from 1Q. lss, ate

m)m.thl 35 mp{)xmnr

17, Hivasdous ais-pollurmis emissions from power plints ean be controlled
effectively with 111 :,éﬂii;ti?b“isﬁtis@ 0 -:r_eifl‘;f‘.i}:ﬁcja:-g{jaiiiiss.;?iitzﬂs‘ffi;%‘?ifilftéziaﬁl'fs?-f;_ié’fii?;tis:uii!ttiaiﬁifi_f-tﬁ?- |
and-sul Fu"_r:g‘ii@;:i\‘ﬁidejQ?"-B.é@:aus‘e af ﬂmdobﬂ relationship bénween eductionsof Iﬁ{;

ctiteria pollutarnts flterable particulate matier:(alse called fne. particy late ',mai:l‘éfﬂ)’ and
sulfur dioxide and reductdons of hazaydous :1'i1,jp’(;>l_litr::111r emissions, thestandards
established in the Rule m’.ccss_;’ifi'iy vield 1fé:dtlcijt.)t1$ in emissions of flterable particulate
matter and sulfur dioxide {a particulate matter precutsor).® The Agency has developed

metrics to quantify and monetize benefits associated with reductions in those criteria

“In facy, because of the close relationship benween reductions of these cutena
pollatants and hazardous air pollutants, EPA established filterable particulate matter
and sulfur dioxide as surrogates for non-mercury metal hazardous air pollutants and
acid gas hazasdous air pollatuns, respectdvely. This allows sources o comply with
their hazardous air pollutant emission reduction obligations by demonsrraring
reductions in {ilterable particulate matter and sulfur dioxide emissions.

12
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pollutants, Based on the projected reductions in ambient levels of fine particulate
matter associated with the Rule’s compliance, BPA estimated that the Rude would
ult in signd ificant quﬁl‘ltlﬁablp pu blic lle 1Irh buu_ﬁrs incluging: avpidance 15£.4;200 1o

11,000 premiatie dmths 4700nunfmt heargattacks, 2,600 hobpmhmoﬂ\ For

respiratory and cardiovasculardiseases; 540,000 lost work days, and 3.2 million days:

when adults resreice notnial activides. At Ay at5 (B8-3). See alsp.id. ar'90-94 (53 0~

7, ibls. 51, 5:2) {shmmasizing quantfied andmiongrized benefits fromimproved
husnan lealth assodiated with:feduetond 1 prifnary and secondaiily: formed fine:
particulite -m_'ﬂ'tt‘cl?)

L. Esnmated Timeframe: for Completmg Analysis of Cost.Considerations:.
fora Rcwsed “Appmpnate & Neceqsar:y” I‘mdmo

: ,JSr;u;jrs Administeator of QAR Fam

18. _f.“g“:i;p_s}’-rtz ;g‘af :Q}z'-x-iug es: s ACH ﬂe, :
wnvolved in the priotization and :aii’cjcﬁjiazj of résources 1o meet the 1{:‘gﬁ_l-‘
Ithui,rc1né11tsgoﬁ the CAA as ~\$H‘:H ‘A4S ﬂ_l_(:-:iiji_i:qu;il.fcy' needs of the country. I am fapiliar
with the procegses and time periods dllotted for the BPA 1o take regulatory actons
under the CAAL Responding o the Supreme Courr’s:remand 1n this case 152 high
priosity for OA R and we are fully commirted to. providing the resources necessary to
complete our action on remand quickly.

19, EPA has alteady begun the process of reviewing available information
relevant to cost as part of its CAA section 741 2(m){1)(:\) “appropriaie and necessary”

finding in response to the Supreme Courts decision in Maebggan 2 [EP.-1. Relevant
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staff have been assipned to the pro‘jcct, and wie have established a derailed internal
schedule with the goal of completing. thie jalie posed considers tion of €S 1m the et
fesw months, ERAwall almpmvad:, apublic comingnt petio d to allow for i‘ijlj]?ii tfrom
stakeholders. Thie Ageneyis commifted tocompleting this pracess ona ﬁ\Pﬁde

baists, and ntends to- fnalize-our anglysis of cost considetadons forthe appropriare.

and necessasy finding a¢ dloseto Apdl 15; 201645 possible.

IV. Effects of Remand Without Vagatuf on Regulated Sources and
20, Manyunissaffected 1y the Rifleare in compliance with the Hnal

above, in-

standards consistert with.the Apzil 16, 2015 complianice dare, Asdiscussed:

the final vl TP 1?;1\'(, all'sontéesn P torthiree years 1o, c’o‘mpl;;_ EPAaoincuded:
additipnal fexibili ticb © dllowwmt. wuxcn §an oppogunity olstainy Fmt‘h:,r
‘compliance extensions under \Lgnc)n?-ﬂ?. The Rule s upbeld and all pettions fo £
review dismissed by the 136 Civciir i 1_1-.;&;1_;1_%1 2014, 4 year prior 1o the compliance.
date. Although BPA willnot have complete emission teporting data for the Rule ungl
after the reporting deadline in October of this year, according to a survey by SNL

Iincrgy,” those units that have alteady come dnto compliznce with the Rule represent

half of the domestic coal-fired generation capacity. Live Wolft, Suprese Cotrt's

SN Financial is a subscriber-based service that colleers, standardizes and
disseminates relevant information — including news and analysis — for a variety of
industries, including the energy secror. hup:/ Swwawsnlcom/Secrors /linerey

14
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Eventrial MATS Rotding Wil Be (Mosthy) Moor, May 14, 2015,

hitps:/ /www.snleom/ Dteractve S/ Ariicdeaspsredid=A-32620730-13109; (M. H).

21.  Theuctions the industry have faken or atmounted.in tesponse 10.the

Rule-are notable: Polluton controlshave leed pu ';z';h,ﬂﬁﬁd and mmosu,asgsmsmikd

The Tnstitite of Clean At Companies estimates that almost 400 anifs totalingiover:

180 gigawatts® (GW) of eapacity have installed mercury controls. Instituie of Clean

Air Compandes, Mercury nseallafion List, hitpr//eyiviedn com/sites/ssneieac.com/

resoureey/ ares'ﬁj”iflfs{-_'\*feﬁéti,i‘f}r_f A%ié.rénsfy &.lln:;tﬁjl‘ﬁf,j;,i.]‘: List - ‘.!P‘:”f-s; (a\tt 11) Smgg; 2012’
neatly 50 GWof capacity have either updared exisdng ontols ot knsralled siey
controls that reduce dcid gases and sulfus dioside; and about 19°GW of particulate:
mitter eonurols sere updared ‘Bﬁ;'iris.thﬂ?éi:? While some contiols that have leen:
e o t(‘)“"‘g’)mﬁl’y with ‘t.he"R’Uiﬂ‘“f@i}i?i'ifﬁ-"-lbxixeff initial capiral investvent in
1—@1:11i011.,.t£1)-()]?ﬂ]’;ifiﬂg..cfiﬁ‘t.%; &3,1’ I_rﬁ'an_y _C(}n;:ﬁ(:')’]';i‘;ﬁ¢hn &1 Ogi‘{;‘s,v;a' Sj_giﬁ‘ﬁtuﬁtp@glibn b‘f‘ ‘ﬂm
cost of compliance 15 associated with the initial capiral expendimure. Some-coal- and
oil-fired units, representing almost 2. G W of capacity, have switched o burning
natural gas.'"

22. According to.the National Association of Clean Alr Agencies (NACAA),

which has been surveying states pesiodically throughout the Rule's compliance period,

P A gigawart {(GW) is equal 1o 1,000 megawartrs (MW).
? SNI. Financial, hitp:/ A wwawsnl.com, Faergy Darabase (subscriber only).
SN Hinancial, i/ Avesasnloom, Eacrgy Database (subseriber only) (fast visited

March, 23, 2015).
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states have granted 189 extensions to power plants: for the insrallation of conrrols
since the Rule was promulgared: National Association of Clean Air Agencies; Suryey

of MATS Compliance Tix rension Requests, August 11, 2015,

hiip:/ Awwwalcleanaivose/sires /defali/ fles /ADveuments/MATSexicnsionregucs s=

tabl

e-August 2015 dE, (At G). The Association’s supvey didnotash siates to:

speelfy hovr many ublts wete covered by dach extension, thus some-of these

extensionsmay have been fot entire plants swhitle ofiers. migy have been for individual:
units. For perspective; when the Rule was promulgatid; EPA esimated that there:

were ’;gppt&)-.\;fjmmic]'_gj_ 1,400 anitsat 600 planis that were affected by the Rule. Xlr A

18 (3:3). TheAssoeiation also repores tharat least some of the extensionsawere for

less tharn one f year and othiers -\x;e.;ré',:giiﬁ;'itgﬁ_,f,t:;‘-_)'.«:miiy sone of the Rule?s -
reguirements,- For: gf_:xfimpi e; spme !GX‘IEIi‘SiQIiS: WERE gran ted e six-week. dmie ’pu:md :
in oxder to onor contractual capacity commitments: that had been made 10§yt
operators that van several w.c:l:i{s}pzim:t'h;-_:: April 2015 compliance deadline and-some
extensions extended the deadling for complying with the requitements segarding a
single hazardous air pollutant or group of pellutanes, Ate B

23, T¥or those units thar were approved iy accordance with-40 CHR Part
63.6() 1o operaie for up to an addidonal year past the April 16, 2015 compliance
deadline, and are planning ro install controls by the 2016 deadline, many will have
already made significant investments or entered into consractual commitments 1n

order to meet that extended deadline. The conrrols that are expected 1o be insralled

16
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would include sorbent injection systems, fabric Blters, and various types of acid gas
controls. “Those controls have expected installation tmes (fFom design, construetion,
installation and-testing) of 9:te 36 moaths. . See gorerally, Assessment of Techno logy -

Options Available 1o Achieve Redustionsof Hassdous A Pollutass; prepated by

URS for Iiselon Corporation; Aptil 2011 (et H):. Tnadditos, theregulatons

SAmong,

iniplementing the extension provisinns reguife extension requestsio include

other things, a description 6F the contsls o be installed and complisnce schedule that

provides the datéssvhen’ fliér.1'1§:_¢&$:8@ﬁf}ji<¢g)‘ii'€§t£t_.i_cfifm> f\fﬁiiiﬁbégi_ﬁ'.ﬂﬁ_”(}jﬁ{mﬂ; 4Q(II{§\
03.6(§(6)(1). "Thus, sources that teceived extensions in ordet ﬁ")’?lig;&ft:ﬁll»_‘c@n,t}fc}lé will-
have: aii:’_eaciy‘s takei sTi‘giifiﬁcai_at, »t(:p*‘: m dom Avvacatursatherihdnivenvand av this:
point could uliimarely inerease costs of eoimpliance with the Rule for thest:
conipanies, given xixegcc')_ nfiision of uniraveling "-Qii-"d_Biﬁj’iri_g}_cgntm{:niai comml HHENts
and. construction plans; only-to have o _i:c-,:l:ﬂﬁt'fii_té.?‘ those atrangements 1FEPA, reiffirms
that 1t 1s appropriate to -rg:gd]fu:c =1)c).\vcr~pln'-ﬂ;ts undeés section 7412, Inthat same vein,
vacatur would certainly have negarive implications for the companies that design,
fabricate, and supply the control technologies requited by the Rule,

24, Tior those units that received an exrension and are planning to shut
down, remand without vacatur will largely maintain the stams que. As explamed
above, EPA will act quickly on remand, 16 EPA concludes that regalation of power
plants is appropriate afier considering cost, such units coukd shut down as planned on
April 16, 2016, 11 1EPA reaches the opposite conclusion, those sources could connnue

17
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to operate. We believe thatmany of the units'that have dererniined thar ivis not

¥

economically justifiable to install controls are Hkely 1o be sgh’a_]l@g, older plants rhat

already operate intermitently. See Atg- Aot 50 (3-38); fee alby; g, Tti-Srare sy

metgency Motion, Doe, # 1565685, a1 2 (desciibing small size and infrequent.

operation of Nucla Station).

25, Bxistng GAA authoites have allowed ‘complisnce: with the Ruleto-

il

p’mce_g_jd:s\'xfh'i..lé,:;'m;i‘i_zitai;fﬁ{ig*;‘thﬁ'e Gmbih ofithe srid;.
soutces o address the fow clrcumstances iavhtich potental thigears to electtic
reliability may exist, BPA provided unprecedented flexibilifies to power plints 1o

ensure thatimplementation would otceur withilimited impact to-electiic reliabiliey:

Specifically, for reliabiliry-criieal units; B ’r& interpreted the phrase “installation of _
controls” i the CAA Scetion 741 21)(3/(B) extension provision toapply o wnits it
do not planto installcontrols i€ the-units are needed torrin while replacement units or
LrAnSIMISSIOn uperades arg. 15cing".C(-)1'1_;5_r.:tu_€:-m'd.i ::'Qr-ad'él!rcss,f'fli‘é-,}?.(btciltizii cleetne 1'01iﬁ_153§i13}-"
issuces, ‘Fhus, these units can ran withour C'f)_'ﬂtra]},i&jg-‘thdf hazardous ait pollutant
emissions for up to an additonal vear pussuant to the staturory extension provision.
As noted above, EPA has dlso been working with reliabiliny critical umits that need

additional time past April 16, 2010, pursuant w the aforementioned December 2011

EPA Lnforcement Response Policy.
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V. Disruptive Consequences of Vacatur
26, The Rule is:the-only federal standasd regulaing emigsions-of hazardous

air pollufants from coal= and lpfii-,;ﬁmg:;p@:,;::gj;; plants: Hazardous ait pollutants ermtted -

i

by powerplants include metals (el

; lead metdury, arsénic, cadmivm, chromiuimg and:

nickel); organics (e.g, acetaldehydi, berzene; i Sformaldehyde), and acid gases (e

hydtogerr chloside and hydrogen. fgugide); &

sectoris the hirgest anthippogenic soiice-nfanany hazardous air pollugants in the

United States, inclading merciuy, hydfogen chlotide; hydrogen fnoride; selenium,

arsenic, chromium, vadridium, nickel and-othicrs. BRPA estimates tharin 2005 the.

power sécrof enitted 50 pertent oot domesicunthropogeric metcliiy emissions;

62 pexcent of oral domesticarsenic emissions, 39 pescent of toral domistic cadiniim

ke

emissions, 22 pereent ofitatal domestic chrominn emissions, 82 percenr of total:

-domestic hydrogen chloride .é:hisSicizu's;_';(ifzgz}:c:x%g.é_‘rip"(:2_ f. té)‘_'r'-ai domesic hydrogen flogride
cmissions, 28 percent of ol ﬂbmcs‘dg-anicﬁkci- ={;ﬂ'ii§ sions, and’ 855}3(:‘1:@:1{- of total
domestic seleniim emissions: 77 Ted, fl'{itf-*.g.-‘ ar 9510,

27. As previonsly diseussed, major progress wowards compliance with thic
Rule has already occurred. A vacaur of the Rule now would endanget the emisston
reductions required by the Rule by eliminauing, the only federally enforceable
requirernents for existing coal- and oil-fired power plants to control, moniror, and
report their hazardous atr pollutant emissions. The emission reductions required by
the Rule are significant: the HEPA esumated rhar in 2015, the Rule would reduce

[
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mercury cmissions from US. coal-fired power plants by 75 percent, hydrogen

chloride emissions (as- 2 sutrpgate foracid gases) by 88 percenr, and fine pardeulate
matter epissions (whighidnclides nov-thercuny merals) by, 19/ pesvent. See77 Fed,

Reg, ar 9424: Moreover, mescury emissions Fromypower plants affect not only

deposition; exposures, and isk today, butmayilse gontrbutete: future depasition;.

.exp:r;)surq;f:fn;}d tisk dug to the: pgrs;stc.nmann g f*mcuwmzlau.mmommnr 76

Tedl. Reg. ar 25,015, AsiPA sotediin the proposed:iile, the delay in issuing mercury
reaulatio xlnundu%(:ti(>ﬂ7412h'15 'ﬁxc:advmmi red in: hu adreds ofaddinenal wonsof
mercury being emitted. 1o ﬁlc:uwnonmcm:, andtb af; méxcuﬂ will remain: _j'ifil_ft of the
globil burden: ofme rcwy Td A wcatirnowveald an{ysc:c:mpo.uﬁd: that impact..

28, Althougli-the Rule’s estinared 2015 emission: rediictions do notdgcount

for the approgimately 200 plants thidr téceived aronesyear extension, itis our.

understanding that only 22 of those 151{{_*1{% -x‘,f:p_‘_.t:fé;s_{-:‘ﬂﬁtg less thar 1% of the goal-fired
genetating cn;:a(ﬁig}ji in the country, were ifgx1111te_¢ii-r}hcz-'sa'_d'c‘iij tional fime—up 16 -once
vear—io operate-wirliout installarion of contrels in prder to provide grid reliability
before reniring, See Ait. 1. The majority of the units receiving an extension did so on
the basis of needing mote time ro-instalt controls, and, as noted above; should already
be well an their way to compliance. Without a.standard in place, planss thar have
already installed controls could choose not to operate those controls, Plants that have
vet to complere construction and installation of conrrols could haly that aciivigy. Tn

addition, power plants would be under no federal obligation 1o monitor and report

20
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their hazardous sir pollurnt emissions. While piore than 80 other industrial source

caregories are eurrently subject to.emissions standards thar imit these emissions and

require routing menitoting and feporting, existing power plants; representing a major

portion of all anthivpogenic Mzudaus aitpollotany emissions in the Unired Srates,
would have ne-federally nandated vequirements fo contrdl, mopitor, of teport those
eMIssions..

already decades overdue, A complete

29;  “When promulgated, the Tule s
vacatie of the Rule would inrerruptor delay thé iniplementation.of enforceable

requirements to contiol; monitoryand répost havirdons air-pollurant emissions and

could delay those requitements furtler st 15 FPA 1o conduct a ralemaldng

oppiosed to-cinducing aulemiking ro

to re-establish 31l asperrs ofihe Rule

B

v the Supreme Coutt i Méchioan.: Tor

remed \zrhcsr)]edeﬁczenc,viduwﬁ& '
referetice, the "J_?gufl:g‘: took dlmost 4 yerrs o dssie after the T Clreuit vaca ted the
Secrion 7412y Revision Rule in 2008, See New Jersey TP, 517 F.3d 574 (. Ci
2008).

30, Vacanr would also have gignificant disruptive consequences for other
regularory programs. For éxample; whea requesting: area redesignations from
NONRAtMINMent o atamment; states are required to provide ren-year projections of
mamntenance of the nanonal ambiene air quality standards (FNAA QS’.’} for criteria
pollutants, and some of those recentdy approved redesignations have already
mcorporated emission reductuons associated with the Rule into rthose ren-vear

21
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maintenance plans. S, eg, 80 Fed: Reg. 44,873 (July 28, 2015); North Carolina Dept.
of Envt: and Natural Resoutces, Div. of \uthty, Redesignation Demonstiation:
and Main i'enancgaf}?]nn-'fbi?zr;hé-1(?f11_:,1.1?1_0tte_—a(?};'tstm’iih—Salj’sbtl;y,._Noirzhz Carolina 20088-

166, 2015) v 32, available.af

Hour Ozone Muginal Noateinment Area (April

hup:/ /dagastateieus /plinningmesoling/Cliadoue 2008 Ozone. Redesignation 4.

nd Mainfenance ST Naveative Fingl 04:16- 15pd 6 (At 1) indicaring Noedy -

Carolina’s incorporationof the Rule initer Tt future ernissions invetitory projectipns).
Similagly, und u{hf:(ﬁs\z\’srcgoml - ﬁfhf:':g?p:fc})gfj:ﬂ‘in; states have relicd onthe Rule for.

purposes.of demonswiating reasonable progress towards natral visibility conditionsin

national parks and wilderngssateas, and TBPA has approved a nimberof regional haze:

vites are alsopermitted do rely on

plans based in pattonthe Rulels cn‘nmon hmm
reduetions under the Riile -f'm::tfé:fi'ﬁng;&;j}?_éjf(?t;ﬂﬂ,ﬁ:?‘Ii‘_':_nif,ts iny ﬂi‘gsf;:_t‘)_hté.x-t of attainment
planning for the 20704 <hy {\()g N;;é\-A.QS,;Btséﬂiﬁ e '.o‘f-"ﬂ-‘}_t‘,-'})f,:}Tc.ﬂ tial co-benefit
reductions of SOyin c,o:np]_yir,ig*\\éi’rhat,:'hi;t- Rule’s acid gas srandards. See80 Ued. Reg,
51,051, 51,077-78 (August 21, 2015). In the water quality planining context, states are
required unders the Clean Warer Act to calcnlate toral maximum daily loads (IMDLs),
which establish the maximum amount of pollutant that awaretbody can receive and
still meet warer quality standards. In the case of mercury TMDLs, states rely on
national alr emission standards to Bmiv mercury in order to reduce deposition into

warer bodies. See; e.q, Northeast States Regional Mercury 'TMDIL, av xii, 39, 44,

available av hup:/Zwww.epagov/resiond feco/imdl/ pd iz /ne/ N orthens - Repional:

21
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Meretny: TNDLpdf (At ]) (“The Nottheast tegion’s ability t achieve the caleulated
TMDIL allocarions is dependenton the adoption and effective implementation of

national and international programs 1o achieve necessary reduciions in-mereuty.

-emissions. Given the-magnitude.of the seduetions required to implement the TMPL; .

thie N’tazrr:li'c#St"cmlﬁﬁ,t reduce in-region: sonrce :-ffftix}.ﬁij:é:‘x:fmr coOmpensate for mmfﬁumf
reductions frot nntof-xcgmn qouwcs)

31 Bemandwithour vacanit would noc haive significant disruptive
consequences for togulated sourees. Tnaddition to capital investments that Sources
‘have already made to wm;nhwnh the Rule,fnuncial planning dec isions, conteagtinal

-commiuients, and bids linro the elecricity mutkerhave also already assumed

‘complidnee with the Rule, Forexanples PIN Tntereohnection, Mideontinent:
Independent System Opesator (MISO) Energy, and Southwest Power Pool Blectiic

Energy: Nerwork! alb report that-the construction ro-install-controls for compliance

with the Rule'is well- underway: 1M IS0, for example, operatorsy havealready-

" PIM Interconnectdon, MISCY Energy, and Southwest Power Pool Blecuic Bnergy
Network are regional ransmission organizations operating i the United States,
Regional mansmission erganizations coordinate, control, and monitor electric
transmission grids. PJM serves all ot patt of Delaware, Hlinois, Indiana, Kenrucky,
Muaryland, Michigan, New Jersey, North Carobina, Obio, Permsylvania, tennessee,
Virginia, West Virginia and the Disuicr of Columbia. MISO scrves all or part of
North Dakota, South Dakora, Nebraska, Minnesora, Towa, Wisconsin, Hinois,
Indiana, Michigan and patts of Monrana, Missourt, Ken tucky, Arkansas, Texas,
Louisiana, and Mississippi. The Southwest Power Pool serves all or part of Kansas,
Oklahoma, New Mexico, Texas, Arkansas, Louisiana, Missourt, Mississippi and

Nelwaska,

[EN)
L



26a

entered into contracts for installation of all of the mercury and acid gas controls
neeessary under the Rule. Tn addition, the costs ofoperating controls are typically
included in the bids that nwners make inte ‘cépaci tymarket.a uctions, such as P
recent auction. to cover the nextthiee years. There are also likely ongoing ;f;ffé_af,t;&: 1;37
utilities 1o recover €osts cit?j:i‘:pgnj‘;liﬂ ne, drt uthexlht : mgnmmdmmkets ‘OF §taLe

pioceedings, suclyas decisions by staté commissions to allow vtilities w-pass bivthe

costs of the comphanu:mrhrm Rule tc:tht,ncu%c miers, Vacarus Ay, Fequite;
untangling the‘market actions that have taken place liﬁ:m&'liaﬁc:@;tin t(-:'omp_iin-n(_':‘e;:’xifiﬂj:ﬂié-
Rule, and doing so-would Beunnetessasily di\mp‘fwa given thar the Agency expeets 1o
conmiplereitscos r:’ic:_tj:.ifi-si'ﬂ.jez_?sﬁ;im i‘ﬁ:’eﬂppxcqxijmargiy seven months:

32. ’Sfﬁ_ca-lfm‘-quﬁthﬂI}fu,li*Wf.a’ﬁlﬂ._~'I.?"f_l..’\"_ﬁf-'é‘s_é:i*!é‘fﬁﬁ-:‘dis;iﬁ]iﬁvp' consequences ot
public hedlihand the envitonment; and ould ﬂscnnelﬁ:mwﬁh other 11 \
progranis.. Remand without vacaty r, in contiast, would preserve the benelirs ]_)ifo;x'_ii‘c‘_'lcd
by the Rule withour sigxﬁ'ﬁmﬂf distuptive vonsequences: for tegulated sources.

T declare under penalty of perjury that the foregoing is trueand corsect.

lixceuted this24h day of September, 2015,

R AR

Janetr G, McCabe

Acting Assistant Administrator
Office of Air and Radianion
Unired States Environmental
Prorection Agency




