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State and Municipal Petitioners seek to hold these cases in abeyance while the 

U.S. Environmental Protection Agency (“EPA”) and the district court clarify—and 

possibly narrow—the questions to be presented to this Court.  Respondents and 

Intervenors identify no significant hardship that outweighs the benefits of 

abeyance.  The hardship they allege is caused by the unfinalized proposal to roll 

back federal standards, not by this lawsuit.  And a decision here, whenever it 

occurs, will not redress that alleged hardship.  Accordingly, State and Municipal 

Petitioners respectfully request that the Court grant their motion to hold these cases 

in abeyance.   

ARGUMENT 

I. THIS COURT SHOULD HOLD THESE CASES IN ABEYANCE UNTIL THE 
ISSUES ARE CLARIFIED BY EPA’S DECISION ON THE 
RECONSIDERATION PETITIONS.  

This Court should hold these cases in abeyance until EPA acts on the pending 

reconsideration petitions, which ask EPA to clarify its action and, thus, the issues 

to be briefed and decided in these cases.  Most significantly, the Final Actions are 

unclear as to whether EPA’s revocation of the 2013 waiver for California’s 

greenhouse gas emission and zero-emission vehicle standards applies only to 

model years 2021–2025 or extends to earlier model years as well.  First Recon. Pet. 

1.  The First Reconsideration Petition sought clarity regarding this basic temporal 

scope; such clarity would elucidate, and potentially narrow, the issues to be 

USCA Case #19-1230      Document #1824753            Filed: 01/17/2020      Page 2 of 26



 

3 

litigated.  For example, if EPA’s waiver revocation included model years earlier 

than 2021, additional issues would be inserted into this litigation, including the 

absence of any assertion of authority to take such action, inadequate notice in the 

Proposal, and disruption of settled expectations.       

Respondents do not appear to contest the importance of clarity regarding the 

model years at issue.  Instead, they claim the scope was clear and that the Final 

Actions “reference[] the invalidity of the waiver as a whole” with respect to EPA’s 

reliance on NHTSA’s preemption regulation.  Respondents’ Opp. 10-11.  But the 

Final Actions nowhere use the phrase “as a whole” to describe the scope of EPA’s 

waiver revocation.  Respondents’ claims of clarity also fail to explain the inquiries 

California received from regulated parties concerning affected model years, First 

Recon. Pet. 2, 8, or EPA’s inaction on the reconsideration petition.  EPA can settle 

the issues by deciding the reconsideration petition; that it has instead withheld a 

decision for over three months indicates the temporal scope of EPA’s revocation is 

not as clear as EPA wants this Court to believe.1     

Respondents’ post-hoc arguments, raised in their opposition brief, also suffer 

from some of the same ambiguity as the Final Actions.  Respondents maintain that 

they “finalized (in substantial part) the same legal determinations proposed in the 

                                           
1 At the very least, EPA should not be heard to complain of delays in judicial 

review given its own delays acting on the reconsideration petitions. 
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August 24, 2018 proposed action.”  Respondents’ Opp. 12.  But EPA “propos[ed] 

to withdraw [the waiver for] model year (MY) 2021 through 2025,” regardless of 

the grounds for withdrawal, 83 Fed. Reg. 42,986, 43,240 (Aug. 24, 2018), and 

stated that revoking state authority for model years 2021 and later was 

substantially different from revoking that authority for past or current model years.  

83 Fed. Reg. at 43,252.  Put simply, Respondents’ claim that the actions finalized 

were substantially the same as those proposed cannot be reconciled with their 

claim that the waiver was revoked “as a whole” (including earlier model years).  

Respondents’ post-hoc argument also neglects the fact that EPA concluded its 

discussion of its authority to revoke a waiver by stating that it had that authority 

“for MY 2021-2025, … consistent with the SAFE proposal.”  84 Fed. Reg. at 

51,377 (emphasis added).  Thus, Respondents’ brief does not resolve the ambiguity 

of the Final Actions.   

The reasons EPA provided for its action and its positions, including many 

positions that EPA had not announced until the Final Actions, also remain unclear.  

EPA’s action on the Second Reconsideration Petition may obviate the need for 

litigation on, or provide a clearer picture of, the alleged violations of notice and 

comment and reasoned decisionmaking requirements, further narrowing the scope 

of issues before the Court.  See State & Mun. Pet. Mot. 16-19.  
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That EPA has not yet acted on the petitions is irrelevant.  This Court has held 

cases in abeyance where EPA had not yet agreed to convene reconsideration 

proceedings.  See, e.g., Am. Trucking Ass’n v. EPA, No. 97-1440, 1998 WL 65651, 

at *1 (D.C. Cir. 1998); New York v. EPA, No. 02-1387, 2003 WL 22326398, at *1 

(D.C. Cir. 2003).   

Lead Industries Ass’n v. EPA, which Respondents rely on heavily in their 

brief, actually proves this point.  647 F.2d 1184 (D.C. Cir. 1980).  While the Court 

there denied a full abeyance, it did so only after putting the case on hold and giving 

EPA a date certain by which to decide whether to grant or deny the reconsideration 

petition—a de facto abeyance.  Id. at 1186.  That is little different from the relief 

Petitioners seek here.  In contrast, the portion of Lead Industries that denied 

abeyance is inapplicable because (1) EPA had already denied the petition and the 

petitioner sought an abeyance pending review of that decision, and (2) the grounds 

for reconsideration and abeyance—“new information” allegedly undermining 

EPA’s analysis—differed from the grounds here.2            

                                           
2 To the extent Lead Industries recognized a desire for expeditious judicial 

review, the Court did not rely upon Section 307(b)(1), as Respondents assert.  The 
statement was based on a different provision, inapplicable here, concerning 
petitions based on “new information” and expressly limiting the length of a stay of 
a rule’s effectiveness.  See id. at 1186.  In any event, as indicated in Petitioners’ 
motion, plenty of Clean Air Act cases have been held in abeyance pending EPA’s 
decision on a reconsideration petition, demonstrating that institutional interests in 
deferring review can outweigh any generalized interest in prompt resolution.  
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II. THIS COURT SHOULD HOLD THESE CASES IN ABEYANCE UNTIL THE 
DISTRICT COURT RESOLVES THE CHALLENGES TO NHTSA’S 
PREEMPTION REGULATION.  

Respondents essentially agree that all parts of the Final Actions should be 

considered together because EPA relied on NHTSA’s preemption regulation as one 

of its waiver revocation grounds.  See Respondents’ Opp. 15 (“judicial economy 

favors litigating the common questions in this Court”); Intervenors’ Opp. 12 

(describing issues as “inextricably intertwined”).  The only dispute is over how that 

should be accomplished.  Because jurisdiction over NHTSA’s preemption 

regulation lies in the district court, the only way for this Court to consider the 

overlapping issues together is to hold this case in abeyance until the district court 

determines the validity of NHTSA’s preemption regulation and any appeals can be 

consolidated with these cases.   

Respondents assert that the district court lacks jurisdiction and that this Court 

should decide the jurisdictional question when it considers the merits (on an 

expedited schedule).  Respondents are incorrect on both fronts. 

As previously explained and as Respondents appear to concede, this Court 

should not decide the jurisdictional question in the context of this motion.  State & 

Mun. Pet. Mot. 20-21 n. 9; Respondents’ Opp. 2 (asserting the Court should 

resolve the question when it considers the merits).  Rather, the district court should 
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decide that question, which, as a result of Respondents’ motion, is already fully 

briefed and set for argument.3 

Nonetheless, and solely to aid the Court in resolving this motion, Petitioners 

respond, briefly, to Respondents’ and Intervenors’ arguments, as follows.  The 

district court has jurisdiction over challenges to NHTSA’s preemption regulation 

under “the normal default rule … that persons seeking review of agency action go 

first to district court ….”  Loan Syndications & Trading Ass’n v. SEC, 818 F.3d 

716, 719 (D.C. Cir. 2016) (internal quotation marks omitted).  Respondents assert 

that the judicial review provision of the Energy Policy and Conservation Act, 49 

U.S.C. § 32909(a)(1), creates an exception for NHTSA’s preemption regulation.  

But Section 32909(a)(1), like all direct-review provisions, “is strictly limited to the 

agency action(s) included therein.”  Id. (internal quotation marks omitted).  The 

provision includes no reference to preemption, preemption regulations, or the 

statute’s preemption provision (Section 32919).  The statutory sections that are 

enumerated in Section 32909(a)(1)— Sections 32901-32904 and 32908—

“[n]owhere direct or authorize” NHTSA to interpret the preemption section or 

otherwise promulgate a preemption regulation.  See Nat’l Ass’n of Mfrs. v. Dep’t of 

                                           
3 Petitioners have diligently pursued their claims against NHTSA in the 

district court.  They filed their complaint the day after the Final Actions were 
signed, and the parties have fully briefed Respondents’ motion to dismiss.  The 
hearing on that motion is set for April 16, 2020.  Respondents have not moved to 
expedite in that court.  
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Def., 138 S. Ct. 617, 630 (2018) (“NAM”).  NHTSA’s preemption regulation is, 

thus, not among those for which Section 32909(a)(1) provides direct appellate 

review.  See id. 

Respondents’ arguments to the contrary boil down to a contention that the 

phrase “regulations prescribed in carrying out” means something broader than 

regulations prescribed under the enumerated sections—the language at issue in 

NAM.  See Intervenors’ Opp. 10; Respondents’ Opp. 20.   But Congress expressly 

provided otherwise when it inserted the phrase “carrying out” into Section 

32909(a)(1). 

Specifically, when the Energy Policy and Conservation Act was first enacted 

in 1975, its judicial review provision provided direct appellate review for “any rule 

prescribed under” several enumerated statutory sections.  Pub. L. 94-163, 89 Stat. 

871 (1975).  When that judicial review provision was recodified into title 49 in 

1994, Congress changed the language from “any rule prescribed under” to “a 

regulation prescribed in carrying out.”  See Pub. L. 103-272, 108 Stat. 745, 1070 

(1994).  Congress directed that any recodification revisions “may not be construed 

as making a substantive change in the laws replaced.”  49 U.S.C. § 101 (note); 

Pub. L. No. 103-272, § 6(a), 108 Stat. 745, 1378 (1994).  The 1994 recodification 

thus did not change the provision’s meaning or scope—as NHTSA itself has 

acknowledged.  60 Fed. Reg. 63,648, 63,649 (Dec. 12, 1995). 
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Thus, as before recodification, direct appellate review under Section 

32909(a)(1) is only available for regulations prescribed under the enumerated 

sections—Sections 32901-32904 or 32908—none of which even colorably 

authorize preemption regulations or, indeed, discuss preemption at all.  The district 

court, therefore, has original jurisdiction over challenges to NHTSA’s preemption 

regulation. 

Respondents have not disputed that the lawfulness of NHTSA’s regulation is 

intertwined with the challenges to EPA’s waiver revocation.  Still, Respondents 

insist that these cases should proceed to full briefing in this Court irrespective of 

the district court proceedings.  The course Respondents propose—proceeding now 

to brief all issues, including the jurisdictional question discussed above—would be 

inefficient and wasteful.  See Respondents’ Opp. 2, 15.  Indeed, this course would 

be maximally disruptive if, as discussed above, this Court lacks jurisdiction to 

consider the merits of NHTSA’s preemption regulation in the first instance.  In that 

likely event, the parties and the Court would have wasted substantial time and 

significant effort briefing and considering issues that must be left to the district 

court to resolve in the first instance.   

The far more reasonable course is to allow the district court to decide the case 

before it and then to consolidate any appeals from that decision with these cases.  
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At a minimum, this Court should hold these cases in abeyance until the district 

court decides the jurisdictional question Respondents presented to it.4      

III. NO HARDSHIP OUTWEIGHS THE BENEFITS OF ABEYANCE.  

In the face of strong institutional interests in deferring review, Respondents 

and Intervenors have articulated no “immediate and significant” hardship that an 

abeyance would cause.  See Am. Petroleum Inst. v. EPA, 683 F.3d, 382, 389 (D.C. 

Cir. 2012) (“API”).5  EPA and NHTSA identify no hardship to themselves, nor 

could they, since their actions remain in effect.  Instead, the agencies refer only to 

the harm asserted by Intervenors, who complain of regulatory uncertainty for 

model year 2021.  Intervenors’ Opp. 8, 17-18.  But neither Respondents nor 

Intervenors explain how that uncertainty is tied to the requested abeyance.  In fact, 

at present, automakers must plan to comply with federal greenhouse gas emission 

standards that are harmonized with the California standards at issue here.  Any 

uncertainty about the future of those federal standards was created by 

Respondents’ proposed rollback and will not be resolved by this litigation.   

                                           
4 If the court is disinclined to do so, it should direct the parties to brief 

jurisdiction and resolve that issue before making any decisions concerning whether 
and when to proceed to merits briefing. 

5 As Respondents note, API and Devia concerned prudential ripeness.  But 
considerations guiding whether to grant a motion for abeyance are similar to those 
relating to prudential ripeness.  See Devia v. NRC, 492 F.3d 421, 427 (D.C. Cir. 
2007).   
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Intervenors do not attempt to describe the specific impacts of an abeyance, 

leaving the extent of any impact speculative.  Notably, automakers have been 

planning to comply with the model year 2021 federal standard (which has not 

changed) for more than five years.     

Any uncertainty here is less burdensome than in countless cases in which 

regulated entities have to weigh the pros and cons of planning for, and beginning to 

comply with, challenged regulations.  Automakers have had years to prepare to 

comply, the technology necessary to comply exists, automakers have been over-

complying and have banked credits they can use in future years, and the California 

and federal standards remain harmonized.  State & Local Gov’t Pets.’ Opp. to 

Mots. for Expedited Consideration (“Expedition Opp.”) 15-19.    

Intervenors’ arguments that they are harmed by “California’s elective actions” 

also fall flat.  See Intervenors’ Opp. 19.  None of the so-called “elective actions” 

are at issue or will be resolved in these cases, and none impose an immediate and 

significant hardship on automakers.  California’s regulations have always included 

a provision requiring automakers to tell the California Air Resources Board (“the 

Board”) how they plan to comply—whether via the federal standards or 

California’s.  The August 2019 letter did not change this; it simply extended the 

timeframe for automakers to tell the Board which of the pre-existing compliance 

pathways they wanted to select for model year 2020, although the deadline for 
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such elections had already passed for some vehicle models.  See Cal. Code Regs., 

tit. 13, § 1961.3(c)(1).  The Board provided this extension at the request of 

automakers who recognized that, due to the proposed changes to the federal 

standards (which are not at issue here), it might be in their interests to begin 

accumulating credits for over-compliance with California’s program.  The letter 

simply extended the deadline for automakers to make a choice they had always 

had; it did little more than provide additional flexibility and make future, potential 

compliance easier.  See also Expedition Opp. 19-20. 

Intervenors also point to new purchasing requirements for California’s state 

vehicle fleets.  Intervenors’ Opp. 18.  These requirements merely set priorities for 

acquisitions for California’s own state fleet, including limiting the purchase of 

internal combustion vehicles.  Expedition Opp. 21-22.  Their potential impact is 

greatly exaggerated; they do not penalize automakers for complying with federal 

law; and their applicability does not turn on the outcome of these cases.  See id.       

Likewise, California’s 2018 regulatory amendments do not harm automakers. 

See Intervenors’ Opp. 18.  The amendments simply clarified what California stated 

when it adopted its standards—that compliance with federal standards that provide 

insufficient emissions reductions does not constitute compliance with California’s 

standards.  Expedition Opp. 11.  These clarifying amendments did not change 
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California’s standards, do not require EPA action, and do not create regulatory 

uncertainty.  

In sum, none of the alleged harms constitute an “immediate and significant” 

hardship that might outweigh the benefit of abeyance here.  See API, 683 F.3d at 

389 (internal quotation marks omitted).     

CONCLUSION 

For the foregoing reasons, State and Municipal Petitioners request that these 

consolidated cases be held in abeyance. 
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Dated:  January 17, 2020 Respectfully Submitted, 

 FOR THE STATE OF CALIFORNIA 
 
XAVIER BECERRA 
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ROBERT BYRNE 
SALLY MAGNANI 
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Deputy Attorneys General 
 
/s/ Carolyn Nelson Rowan 
CAROLYN NELSON ROWAN 
Deputy Attorney General 
1300 I Street 
Sacramento, CA 95814 
Telephone: (916) 210-7814 
Fax: (916) 322-5609 
Carolyn.Rowan@doj.ca.gov 
 
Attorneys for Petitioner State of 
California, by and through its Governor 
Gavin Newsom, Attorney General Xavier 
Becerra, and California Air Resources 
Board 
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FOR THE STATE OF COLORADO 
 
PHIL WEISER 
Colorado Attorney General  
 
/s/ Eric R. Olson 
ERIC R. OLSON  
Solicitor General  
Office of the Attorney General  
1300 Broadway, 10th Floor  
Denver, CO 80203  
Telephone: (720) 508-6562  
eric.olson@coag.gov 
 
Attorneys for Petitioner State of 
Colorado 
 

FOR THE STATE OF CONNECTICUT 
 
WILLIAM TONG 
Attorney General of Connecticut 
MATTHEW I. LEVINE 
Assistant Attorney General 
 
/s/ Scott N. Koschwitz 
SCOTT N. KOSCHWITZ 
Assistant Attorney General 
165 Capitol Avenue 
Hartford, CT 06106 
Telephone: (860) 808-5250 
Fax: (860) 808-5386 
Scott.Koschwitz@ct.gov 
 
Attorneys for Petitioner State of 
Connecticut 

FOR THE STATE OF DELAWARE 
 
KATHLEEN JENNINGS 
Attorney General of the State of 
Delaware 
 
/s/ Kayli H. Spialter 
KAYLI H. SPIALTER 
CHRISTIAN WRIGHT 
Deputy Attorneys General  
Delaware Department of Justice  
820 N. French Street, 6th Floor  
Wilmington, DE 19801  
Telephone: (302) 395-2604 
Kayli.spialter@delaware.gov  
 
Attorneys for Petitioner State of 
Delaware 
 

FOR THE DISTRICT OF COLUMBIA 
 
KARL A. RACINE 
Attorney General of the District of 
Columbia 
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LOREN L. ALIKHAN 
Solicitor General 
Office of the Attorney General for the 
District of Columbia 
One Judiciary Square 
441 4th Street, NW, Suite 630 South 
Washington, D.C. 20001 
Telephone: (202) 727-6287  
Fax: (202) 730-1864 
Loren.AliKhan@dc.gov 
 
Attorneys for Petitioner District of 
Columbia 
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FOR THE STATE OF HAWAII 
 
CLARE E. CONNORS 
Attorney General 
 
/s/ William F. Cooper 
WILLIAM F. COOPER 
Deputy Attorney General 
State of Hawaii Office of the Attorney 
General  
425 Queen Street 
Honolulu, HI 96813 
Telephone: (808) 586-4070 
Bill.F.Cooper@Hawaii.gov  
 
Attorneys for Petitioner State of Hawaii 

FOR THE STATE OF ILLINOIS 
 
KWAME RAOUL 
Attorney General of Illinois 
MATTHEW J. DUNN 
Chief, Environmental Enforcement/ 
Asbestos Litigation Division 
JASON E. JAMES 
Assistant Attorney General  
 
/s/ Daniel I. Rottenberg 
DANIEL I. ROTTENBERG 
Assistant Attorney General 
69 W. Washington St., 18th Floor 
Chicago, IL 60602 
Telephone: (312) 814-3816 
DRottenberg@atg.state.il.us 
 
Attorneys for Petitioner State of Illinois 
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FOR THE STATE OF MAINE 
 
AARON M. FREY 
Attorney General of Maine 
 
/s/ Laura E. Jensen 
LAURA E. JENSEN 
Assistant Attorney General 
6 State House Station 
Augusta, ME 04333 
Telephone: (207) 626-8868 
Fax: (207) 626-8812 
Laura.Jensen@maine.gov 
 
Attorneys for Petitioner State of Maine 

FOR THE STATE OF MARYLAND  
 
BRIAN E. FROSH 
Attorney General of Maryland 
 
/s/ Roberta R. James 
ROBERTA R. JAMES 
Assistant Attorney General 
Office of the Attorney General 
Maryland Department of the 
Environment 
1800 Washington Blvd. 
Baltimore, MD 21230 
Telephone: (410) 537-3748 
 
JOHN B. HOWARD, JR. 
JOSHUA M. SEGAL 
STEVEN J. GOLDSTEIN 
Special Assistant Attorneys General 
Office of the Attorney General 
200 St. Paul Place 
Baltimore, MD 21202 
Telephone: (410) 576-6300 
 
Attorneys for Petitioner State of 
Maryland 
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FOR THE COMMONWEALTH OF 
MASSACHUSETTS 
  
MAURA HEALEY 
Attorney General 
CHRISTOPHE COURCHESNE 
Assistant Attorney General 
Chief, Environmental Protection 
Division 
CAROL IANCU 
Assistant Attorney General 
MEGAN M. HERZOG 
Special Assistant Attorney General 
  
/s/ Matthew Ireland  
MATTHEW IRELAND  
Assistant Attorney General 
Office of the Attorney General 
Environmental Protection Division 
One Ashburton Place, 18th Floor 
Boston, MA 02108 
Telephone: (617) 727-2200 
matthew.ireland@mass.gov 
  
Attorneys for Petitioner Commonwealth 
of Massachusetts 
 

FOR THE PEOPLE OF THE STATE OF 
MICHIGAN 
 
DANA NESSEL 
Attorney General of Michigan 
 
/s/ Neil D. Gordon 
NEIL D. GORDON 
GILLIAN E. WENER 
Assistant Attorneys General 
Michigan Department of Attorney 
General 
Environment, Natural Resources  
and Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 
Telephone: (517) 335-7664 
gordonn1@michigan.gov 
 
Attorneys for Petitioner People of the 
State of Michigan 
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FOR THE STATE OF MINNESOTA 
 
KEITH ELLISON 
Attorney General of Minnesota 
 
/s/ Peter N. Surdo 
PETER N. SURDO 
Special Assistant Attorney General 
445 Minnesota Street, Suite 900 
St. Paul, MN, 55101 
Telephone: (651) 757-1061 
Peter.Surdo@ag.state.mn.us 
 
Attorneys for Petitioner State of 
Minnesota 
 

FOR THE STATE OF NEVADA  
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Attorney General of Nevada 
 
/s/ Heidi Parry Stern 
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Solicitor General 
DANIEL P. NUBEL 
Deputy Attorney General 
Office of the Nevada Attorney General  
100 N. Carson Street 
Carson City, NV 89701 
HStern@ag.nv.gov  
 
Attorneys for Petitioner State of Nevada 
 

FOR THE STATE OF NEW JERSEY 
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Attorney General of New Jersey 
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Trenton, NJ 08625-0093 
Telephone: (609) 376-2762 
Fax: (609) 341-5031 
aaron.love@law.njoag.gov 
 
Attorneys for Petitioner State of New 
Jersey 
 

FOR THE STATE OF NEW MEXICO 
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Attorney General of New Mexico 
 
/s/ William Grantham 
WILLIAM GRANTHAM 
Assistant Attorney General 
State of New Mexico Office of the 
Attorney General 
Consumer & Environmental Protection 
Division 
201 Third Street NW, Suite 300 
Albuquerque, NM 87102 
Telephone: (505) 717-3520 
wgrantham@nmag.gov 
 
Attorneys for Petitioner State of New 
Mexico 
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FOR THE STATE OF NEW YORK 
 
LETITIA JAMES 
Attorney General of New York 
YUEH-RU CHU 
Chief, Affirmative Litigation Section 
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Assistant Attorney General 
 
/s/ Gavin G. McCabe 
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Assistant Attorney General 
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Attorneys for Petitioner State of North 
Carolina 
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FOR THE STATE OF OREGON 
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