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Presenter Notes
Presentation Notes
Note total:  15 minutes
Thanks to Miles, fellow panelists, all present
Plan for today:  
Share the exciting news about the launch of the new program, OEJECR
Touch on one of the areas of work within OEJECR, enforcement of civil rights laws
Say a few works about one of the documents we’ve recently released, the Interim Environmental Justice and Civil Rights in Permitting Frequently Asked Questions (FAQs) on integrating environmental justice and civil rights in permitting.
Given time constraints, I’ll jump in.



The Office of Environmental Justice and 
External Civil Rights
• EPA has combined three existing offices into a single new National 

Program Office: the Office of Environmental Justice, the External Civil 
Rights Compliance Office, and the Conflict Prevention and Resolution 
Center. The new office is the Office of Environmental Justice and 
External Civil Rights (OEJECR). 

• A Senate-confirmed Assistant Administrator to lead this office.
• OEJECR will elevate environmental justice and civil rights at EPA and 

put it on the same playing field as the Office of Air, Office of Water, 
and other national programs. 
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Presenter Notes
Presentation Notes
First, the reorg:

Consistent with priorities of the Administration (EOs)
EO 14008 (2021) Tackling the Climate Crisis at Home and Abroad 
EO 13985 (2021) Advancing Racial Equity and Support for Underserved Communities Through the Federal Government 

and Administrator (Goal 2 of Strategic Plan, Agency Action Plan). From day one, President Biden and this EPA have been committed to not just making progress on environmental justice and civil rights, but to ensuring that environmental justice and civil rights are at the center of everything we do. 
Announced at the end of September. Mention launch – turned on lights September 11th, had launch event in Warren County on Saturday, and are getting to work! For the launch, the Administrator went to Warren County, often cited as the place where the environmental justice movement was born 40 years ago, where community members marched for 6 weeks and were jailed fighting against environmental racism and for the health of their community.  In this location, the Administrator committed to carrying this work forward in the decades to come. 



Why
• EPA needs high-level, coordinated, and consistent leadership on 

environmental justice and civil rights to transform how EPA 
understands and implements its work—how it prioritizes program 
resources, allocates funding, implements statutory authorities, and 
engages communities. 

• OEJECR will be laser-focused on making sure all relevant agency 
programs, policies, and regional activities reflect a renewed focus on 
environmental justice and external civil rights.  

• The Assistant Administrator (AA) of the new NPM will serve at the 
same level as the other AAs and will facilitate critical, peer-to-peer 
discussions about changing the way EPA does its work. 
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Note – functions both as a location for the work and as a consultancy, partnering with programs and regions. 

The new office will:
 
Improve and enhance the agency’s ability to infuse equity, civil rights, and environmental justice principles and priorities into all EPA practices, policies, and programs. 
Support the fair treatment and meaningful involvement of all people with respect to the development, implementation, and enforcement of environmental laws, regulations, and policies regardless of race, color, national origin, or income.
Engage communities with environmental justice concerns and increase support for community-led action through grants and technical assistance.
Enforce federal civil rights laws that, together, prohibit discrimination on the basis of race, color, or national origin (including on the basis of limited-English proficiency); sex; disability; or age by applicants for and recipients of federal financial assistance from EPA.
Provide services and expertise in alternative dispute resolution, environmental conflict resolution, consensus-building, and collaborative problem solving. 
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The new program will build on the synergies between EJ and civil rights but retain a distinct office for external civil rights, recognizing that it is a legal enforcement program.
We’re building out the policy piece in part because we see this new program as conducting its own activities but also serving as a consultancy for the whole agency, with EJ and civil rights integrated in all that the agency does.




Staffing Highlights
Environmental Justice
• In FY2021, EPA supported 36 FTE in the EJ Program. With the $100M appropriation for FY2022, 

EPA will support 206 FTE in the EJ Program—an increase of 170 FTE. 
• 84 FTE in the HQ environmental justice program.
• 12 FTE for dedicated EJ staff in other HQ offices and national programs.
• 110 FTE for EJ staff across the ten EPA regions (an increase from 13 FTE).

External Civil Rights Enforcement and Conflict Prevention
• With FY2022 appropriations, EPA is supporting 18 FTE for the External Civil Rights Compliance 

Office.

• With FY2022 appropriations, EPA is supporting 5 FTE for the Conflict Prevention and Resolution 
Center. 

Total FTE in HQ and the Regions: 229
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This new office will put more than 200 EPA staff and billions of dollars in resources toward solving some of our most vexing pollution challenges in communities that have been underserved and overlooked for far too long. 
Don’t need to go into details – bottom line is that we’ll have 229 once staffed, with 110 in the regions.  Significant staffing.

This reorganization is happening at the same time that EPA is receiving unprecedented levels of funding for underserved and disadvantaged communities.  This includes not only, for example, the $3 billion dollars targeted for Environmental & Climate Justice Block Grants – which itself is significant and we’re staffing that grants program to move that forward quickly.  But note that billions of other IRA dollars must go to low-income and disadvantaged communities – including for example, $8 billion flowing to nonprofit financial institutions.  All of this emphasizes how important partnerships and working with communities will be.

This is a historic moment.  Ultimately, we know that the goal of our work is to fulfill our mission to protect the health and environment of all people across the country and to make a difference on the ground, where resources and protection are needed most.



Office of External Civil Rights Compliance

• Title VI of the Civil Rights Act of 1964
• Section 504 of the Rehabilitation Act of 1973
• Title IX of the Education Amendments of 1972
• Federal Water Pollution Control Act Amendments of 1972
• Age Discrimination Act of 1975

6

Presenter Notes
Presentation Notes
Switching gears to highlight our Office of External Civil Rights Compliance, drilling down a bit more and providing context for our work.

Some of you may have participated in the NACAA workshop on Title VI back in July with Lilian Dorka and Kurt Temple.  What I hope to do here is just level set and provide a reminder of EPA’s role in enforcement of Title VI and other civil rights laws, which is both one of the functions of the new office and, also, a driver for the FAQs.  

The Office of External Civil Rights Compliance is the office designed to ensure that recipients of EPA financial assistance comply with relevant civil rights requirements under federal law.  We often focus on Title VI of the Civil Rights Act of 1964 because it is the subject of the vast majority of complaints we receive, but it’s important to recognize that recipients of EPA (and other federal) funding are also responsible for compliance with other civil rights laws protecting against discrimination on the basis of disability, age, and sex.

This might also be a good time to mention that these civil rights laws don’t only apply in the civil rights sector.  It might be useful to touch base with state educational programs or transportation programs, which often have a long history of compliance with federal civil rights laws.



Title VI of the Civil Rights Act of 1964

No person in the United States shall, on 
the ground of race, color, or national origin, 
be excluded from participation in, be denied 
the benefits of, or be subjected to 
discrimination under any program or 
activity receiving Federal financial assistance.

42 U.S.C. Section 2000d
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As a reminder:  Title VI prohibits discrimination by any program or activity receiving federal financial assistance from discriminating on the basis of race, color or national origin.




Title VI (cont.)

Each Federal department and agency which is empowered to 
extend Federal financial assistance to any program or 
activity… is authorized and directed to effectuate the 
provisions of [the law]… by issuing rules, regulations, or orders 
of general applicability….

2000d-1
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Note:  the statute explicitly delegates to federal agencies the authority and responsibility to engage in rulemaking and to take actions to enforce this law.





Programs or activities receiving EPA assistance “shall not directly or through 
contractual, licensing, or other arrangements on the basis of race, color, or 
national origin…”:

• Subject a person to segregation or separate treatment;
• Deny a person or group the opportunity to participate as members of any 

planning or advisory body;
• Use criteria or methods of administration “which have the effect of 

subjecting individuals to discrimination…”;
• Restrict a person in any way in the enjoyment of any advantage or privilege 

enjoyed by others receiving any service, aid, or benefit ...;
• “Choose a site or location of a facility that has the purpose or effect of 

excluding individuals from, denying them the benefits of, or subjecting 
them to discrimination” among other things.

40 C.F.R. § 7.35
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Note:  other agency regulations contain almost identical prohibitions.  See, e.g., DOT regs at 49 CFR 21.5 (Discrimination prohibited):

[Don’t read whole list:  highlight only key provisions from EPA’s regulation.]

§ 21.5 Discrimination prohibited.

Focus on methods of administration and siting, which are often invoked by complainants and come into play, particularly, in permitting:
…
(b) Specific discriminatory actions prohibited: 
(1) A recipient to which this part applies may not, directly or through contractual or other arrangements, on the grounds of race, color, or national origin. 
…; 
(2) A recipient, in determining the types of services, financial aid, or other benefits, or facilities which will be provided under any such program, or the class of person to whom, or the situations in which, such services, financial aid, other benefits, or facilities will be provided under any such program, or the class of persons to be afforded an opportunity to participate in any such program; may not, directly or through contractual or other arrangements, utilize criteria or methods of administration which have the effect of subjecting persons to discrimination because of their race, color, or national origin, or have the effect of defeating or substantially impairing accomplishment of the objectives of the program with respect to individuals of a particular race, color, or national origin. 
(3) In determining the site or location of facilities, a recipient or applicant may not make selections with the purpose or effect of excluding persons from, denying them the benefits of, or subjecting them to discrimination under any program to which this regulation applies, on the grounds of race, color, or national origin; or with the purpose or effect of defeating or substantially impairing the accomplishment of the objectives of the Act or this part. 
…




Civil Rights Laws Create Independent 
Obligations
• A recipient’s compliance with the federal environmental laws in 

carrying out its permitting programs and decisions does not 
necessarily mean that the recipient is complying  with federal civil 
rights laws.

• State, local, and other recipients of federal financial assistance have 
an independent obligation to comply with federal civil rights laws with 
respect to all of their programs and activities.

• Enforcement of civil rights laws and the full use of authority and 
discretion under environmental laws are complementary.  Used 
together, they help to ensure the non-discriminatory protection of 
human health and the environment.
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Emphasize the independent authority of Title VI and other federal civil rights laws, from environmental laws.  Compliance with environmental laws is not compliance with federal civil rights laws.

For state, local, or other entities that receive federal financial assistance, either directly or indirectly (“recipients”), civil rights compliance is mandatory – and a critical tool for achieving environmental justice when a permitting action is likely to have an adverse and disproportionate impact, particularly, on the basis of race, color, or national origin.

South Camden (DC Case), Friends of Buckingham (4th Circuit EJ case, more recent), EPA Toolkit (2017):  “The fact that the area is designated as in attainment with the NAAQS and that the recent permitting record shows that emissions from the facility would not cause a violation of the NAAQS would be insufficient by themselves to find that no adverse impacts are occurring for purposes of Title VI and other federal civil rights laws.  EPA’s investigation would seek to ascertain the existence of such adverse impacts (e.g. violations of the NAAQS) in any area regardless of the area’s designation and the prior permitting record.  As stated previously, compliance with environmental laws does not necessarily constitute compliance with federal civil rights laws.”
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These are longstanding laws – in place by statute since 1964 and regulations in place for decades.  The regulations align with similar regulations across the federal family.  But there hasn’t been the commitment – in terms of staffing, setting expectations and in terms of enforcement, to take the steps needed, steps taken at other agencies, to ensure compliance and enforcement law.  As you may know, there’s a long history of criticism of EPA for its failure to enforce the law.

On September 28, 2020, the Office of Inspector General issued one of the more recent reports documenting the need for more active and affirmative enforcement.  In response, EPA has made commitments to fully enforce Title VI and, also, to take a whole of agency approach.  This isn’t a new law, nor new regulations.  What is new is our commitment to carrying out our responsibilities.

EPA Strategic Plan:  
Recognizes that Advancing Justice and Equity includes Strengthening Civil Rights Enforcement

Toward this end, we are taking a number of key actions to provide information to ensure that your agencies and other recipients of EPA funding have the tools you need to comply.



ECRCO 
Commitments to 
Strengthen the 
External Civil 
Rights Program
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Commitments to the Office of Inspector General:
 Developing and implementing a plan to complete 

systematic compliance reviews.
 Developing and issuing guidance.
 Revising the Pre-Award Form 4700-4 review process to 

verify pre-award compliance.
 Developing and delivering training within EPA.

In EPA’s Strategic Plan:
 Ensuring State recipients of EPA financial assistance have 

procedural civil rights programs in place. 
 Working with EPA programs and regions to integrate 

environmental justice considerations and achieve civil 
rights compliance.

 Initiating proactive post-award civil rights compliance 
reviews and implementing audit program.

 Undertaking information sharing sessions and outreach 
and technical assistance events.

Presenter Notes
Presentation Notes
Just a few of the steps we’re taking.

Transparency:  docket on line

Guidance:  1) DCL and Procedural Safeguards Guidance (In progress); 2) Chapter 1 of the Toolkit, update - Guidance for investigating claims of discrimination about the investigative and legal standards in civil rights investigations, including those concerning permitting and how cumulative impacts will be evaluated (End of 4th Qtr. FY22). 

Pre-Award Revised Process:  Launched with the issuance of the Dear Colleague and initial Guidance document.  Once launched - an initial six-month grace period before becoming effective and before we start doing audits.

Training:  This is happening now, since October 2021, regarding Strategic Plan commitment to integrate CR across EPA programs and regions: OW, ARLO, Permitting CoP, RAs (Jan. 22) and RCs and DRCs (Jan. 22); Also, DCRO/ORC introduction to 4700-4 review process (Sept. 2021) and discussion re Equity 2 Pager (Dec. 2021).

**We want to make sure expectations are clear, so we’re working with the states, including with the Environmental Council of the States (ECOS) holding workshops and providing technical assistance.

Compliance Reviews:  Initiated compliance review on (March 18, 2022); Criteria and process for Compliance Reviews (January 6, 2022).




Helpful Tools

• EPA Legal Tools to Advance Environmental Justice

• Interim Environmental Justice and Civil Rights in Permitting 
Frequently Asked Questions
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To move on to the third topic:
I want to make sure you are all aware of some of the tools and information that we’ve made available:

Focus on two:

EPA Legal Tools to Advance Environmental Justice, updated and released May, 2022:  intended to help EPA, together with its state, tribal, and local partners, achieve the shared goal of protecting the health and environment of all personas across the United States and in all communities. Legal Tools identifies a broad range of EPA legal authorities to advance environmental justice and equity in Agency actions consistent with the statutes EPA administers. Legal Tools is intended to help decisionmakers understand their authorities to consider and address environmental justice and equity in decision-making, and to promote meaningful engagement. Legal Tools is not intended to prescribe when and how the Agency should undertake specific actions. While many of EPA’s legal authorities are clear, others may involve interpretive issues or consideration of legal risk calling for further analysis. Hope it is helpful to you as you exercise authorities to address some of the nation’s most troubling environmental problems.

FAQs were animated by questions and topics raised from within the agency, from external partners such as National Environmental Justice Advisory Council (NEJAC) and from states. They are intended to provide information to federal, state, and local environmental permitting programs to help them meet their responsibilities to integrate environmental justice (EJ) and civil rights into relevant environmental permitting processes. They are not a new guidance and do not change obligations to comply with applicable environmental and civil rights laws or create any new legal rights or responsibilities.  They were, instead, intended to pull information together in an accessible format.  Note that the final Question (18) provides a list of some of the pre-existing resources on EJ, civil rights, and Tribal Consultation that provide many answers to some of the questions we’re receiving. This is a “living document” that EPA will update and refine as the practice of integrating EJ and civil rights into permitting advances. 



chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.epa.gov/system/files/documents/2022-05/EJ%20Legal%20Tools%20May%202022%20FINAL.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.epa.gov/system/files/documents/2022-08/EJ%20and%20CR%20in%20PERMITTING%20FAQs%20508%20compliant.pdf


FAQs
• Intended for EPA, federal, state, tribal, and local agency use.
• Designed to assist permit writers and reviewers in identifying 

and addressing adverse disproportionate impacts in 
communities with Environmental Justice (EJ) concerns.

• Assists permitting programs to better understand how to 
integrate EJ into decision making and ensure compliance with 
civil rights laws.

• Not new guidance or policy and do not create new obligations.
• “Living” document:  email EJ.permitting@epa.gov with any 

questions or feedback. 

Presenter Notes
Presentation Notes
I hope you’ve seen the FAQs.
Note:  there’s an email at the end of the document for any input or additional questions:  we plan to update the document and hope to be able to integrate examples and responses to any additional questions, so we’d love to hear from you.
Questions were raised within EPA and from state and other external partners about the intersection of EJ and civil rights, and approaches to address these concerns in environmental permitting.
The document consists of 18 questions – responses were prepared with input from multiple quarters at EPA.




Topics

• EPA’s responsibilities
• Relationship between EJ and civil rights
• Screening for EJ and civil rights
• Civil rights standards – for example, steps to evaluate whether an 

action has a disparate impact on the basis of race, color, or national 
origin

• Community Engagement
• Resources
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EPA’s responsibilities – e.g.
Federal civil rights laws, including Title VI of the Civil Rights Act of 1964, and EPA’s civil rights regulations prohibit state, local, or other entities that receive federal financial assistance, either directly or indirectly from EPA, from taking actions that are discriminatory.
	-  Intentional discrimination
Actions that have an unjustified discriminatory effect, including on the basis of race, color, or national origin (including LEP)
EPA’s External Civil Rights Compliance Office is the office at EPA responsible for enforcing federal civil rights laws

Relationship between EJ and civil rights – complementary

A routine process of screening for EJ and civil rights concerns early in the permitting process is critical.  Such a process will indicate:

Potential for adverse health/environmental impacts
Vulnerability of affected community to adverse effects
Existing disproportionate burden of affected community
Best practices for meaningful engagement of community
Whether additional analysis for Title VI compliance is needed

Disparate impact – again, not new.  Comment DOJ Title Vi Legal Manual, EPA Toolkit, etc.


Many thanks…. Pleasure to be here.
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Take down slides.  
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