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Arguments for a GHG NAAQS

• Parallel endangerment language as Sec. 202

• Science-based starting point

o Cost is not a threshold consideration, as it is w/ Sec. 111

• Allows multi-sector approaches

• Secondary NAAQS allows flexibility and lists “climate” as a public 

welfare consideration

• Precedent for interstate trading programs



How Could It Work?

Source: Crystal, et al., Returning to Clean Air Act Fundamentals: A Renewed Call to Regulate 
Greenhouse Gases Under the [NAAQS] Program, 31 Georgetown Envtl. Law Review 233 
(2019).

• Set primary NAAQS based on Paris Agreement goals, with averaging time 

potentially spanning decades

• Set secondary NAAQS that would not be attainable for decades
o Rely on UARG precedent to allow EPA to rely on secondary NAAQS even if primary NAAQS 

is struck down (The UARG Court allowed EPA to apply BACT to GHGs if the source is already 

covered as a major source, thus avoiding absurd results)

• SIPs
o Establish national carbon budget then apportion state responsibility 

o Good Neighbor Provision

o Section 179B allows EPA to approve SIP where obstacle to attainment is “emissions emanating 

from outside the United States”



Legal Risks

• Major Questions Doctrine

• Limitations on Chevron deference

• Specific requirements for primary NAAQS/attainment

• Setting standards/allocating to states

• Could prohibit 111(d) regulations



Source: Reichert, et al., Revisiting the NAAQS 
Program for Regulating Greenhouse Gas Emissions 
under the Clean Air Act



Comparing NAAQS and 111(d)

NAAQS

• Focus on concentration of pollutant

• Multiple sources/categories

• Pollution limits based on scientific 
determination

• Cost not considered when setting standard

• Precedent for trading

• Legal risks

• Major Questions

• Limited scope of Chevron deference?

• Primary NAAQS/attainment 
requirements

• Setting the pollution limit/allocating 
state requirements

NSPS/111(d)

• Focus on sources of pollution

• Specific source categories

• Pollution limits depends upon definition of 
“best system” 

• Must consider cost and available technology 
when determining BSER

• No precedent for trading

• Legal risks

• Major Questions

• Limited scope of Chevron deference?

• “Beyond the fenceline” challenges

• Combine multiple categories?

• Uncertainty about the reg. process


