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2001 Emissions Comparison

• NY, NJ, Conn. 
335,000 tons SO2

• Cinergy (6 plants) 
443,000 tons SO2

• New York            
188,000 tons SO2

• Ohio                
1,122,000 tons SO2

• Indiana                
794,000 tons SO2



(1) Nature of NSR Lawsuits.

Major Modification (40 C.F.R. § 52.21) =
Non-routine physical change + increase in emissions.  



(2) Legal Landscape Effects 
Terms of Settlement.

• New York I, 413 F.3d 3 (D.C. Cir. 2005)/New York II, 443 F.3d 880 (D.C. Cir. Mar. 17, 2006): 
Provided details of meaning of both parts of “modification” test.

• United States v. Duke Energy, 411 F.3d 539 (4th Cir. 2005): Supreme Court granted certiorari on 
issues related to NSR emissions test.  Argument on November 1, 2006.

• United States v. Cinergy (7th Cir.), 458 F.3d 705 (7th Cir. 2006): Upheld EPA interpretation of NSR 
emissions test as being based on change in actual annual (not maximum hourly) emissions.

• National Parks Conserv. Ass’n v. TVA (11th Cir): Appeal pending on statute of limitations & other 
issues.

• Wisconsin Electric Power Co. v. Reilly, 893 F.2d 901 (7th Cir. 1990): Affirmed EPA’s routine 
maintenance determination; explained NSR emissions test.

• Puerto Rican Cement Co. v. EPA, 889 F.2d 292 (1st Cir. 1989): Affirmed EPA’s use of potential 
emissions as measurement of post-change emissions for non-utility.

• Numerous District Court Decisions.

• Clean Air Interstate Rule, 70 Fed. Reg. 25,162 (May 12, 2005): Imposes SO2 and NOX 
reductions requirements in 2009/10 and 2015.  Being challenged by some companies.



(3) Summary of Settlements 
w/New York as Participant.

• United States v. Virginia Elec. & Power Corp., (E.D. Va. 
Oct. 10, 2003).

• United States v. Ohio Edison Co., (S.D. Ohio July 11, 
2005).

• New York v. Niagara Mohawk Power Corp., (W.D.N.Y. 
June 6, 2005).

• New York v. NYSEG, (W.D.N.Y. Mar. 29, 2005).

• New York v. Mirant New York, Inc., (S.D.N.Y. Oct. 9, 
2003).





(4) Settlement Principles.

• Potential different interests of U.S. and States: Location of source, capacity of unit, 
stack height.

• Local Concerns: Environmental vs. Public Health; SIP compliance.

• Emission rates, annual reductions, caps: As close to BACT as possible.  
Consideration of plant-specific issues.

• Pollutant specific issues: SO2 vs. NOX.

• Promoting New Technology.

• Remediation: Civil Penalty vs. Environmental Benefit Projects.

• Addressing Other Industry Concerns: Resolution of Claims/Covenant Not to Sue.

• Precedent: Prior settlements may effect negotiations.


